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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.
Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg
To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.
Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).
For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government
•••
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,




The Honorable Tim Curry
Tarrant County Criminal District Attorney
Justice Center
401 West Belknap
Fort Worth, Texas 76196-0201
Re: Pretrial criminal release practices in counties subject to chapter
1704 of the Texas Occupations Code (RQ-0352-GA)
Briefs requested by July 29, 2005
RQ-0353-GA
Requestor:
The Honorable Suzanna Gratia Hupp
Chair, Committee on Human Services
Texas House of Representatives
Post Office Box 2910
Austin, Texas 78768-2910
Re: Standards to be applied in conducting examinations by the State
Committee of Examiners in the Fitting and Dispensing of Hearing In-
struments (RQ-0353-GA)
Briefs requested by July 29, 2005
RQ-0354-GA
Requestor:
The Honorable Mike Stafford
Harris County Attorney
1019 Congress, 15th Floor
Houston, Texas 77002
Re: Whether a commissioners court may approve a claim for payment
on the basis of quantum meruit if the vendor did not have an enforceable
contract with the county: Reconsideration of Attorney General Opinion
GA-0247 (2004) (RQ-0354-GA)
Briefs requested by July 30, 2005
RQ-0355-GA
Requestor:
Ms. Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
333 Guadalupe Street, Suite 3-600
Austin, Texas 78701-3943
Re: Whether certain provisions of Senate Bill 410, enacted by the reg-
ular session of the 79th Legislature, which permits the State Board
of Pharmacy to authorize Canadian pharmacies to import prescription
drugs, is preempted by federal law (RQ-0355-GA)




Harrison County Criminal District Attorney
Post Office Box 776
Marshall, Texas 75671-0776
Re: Criteria for determining what constitutes a newspaper of general
circulation for purposes of section 2051.044, Government Code (RQ-
0356-GA)
Briefs requested by July 30, 2005
For further information, please access the website at




Office of the Attorney General
Filed: July 6, 2005
♦ ♦ ♦
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TITLE 1. ADMINISTRATION
PART 10. DEPARTMENT OF
INFORMATION RESOURCES




(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Department of Information Resources or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Department of Information Resources (department) pro-
poses to repeal 1 TAC §201.18, Purchases of Commodity
Software Items, because it will be replaced by new rule chapter
1 TAC Chapter 212, Purchases of Commodity Items. The
Department intends to publish for public comment Chapter
212 by separate action. The repeal is proposed pursuant to
§2157.068(f), Government Code, as amended by H.B. No.
1516, 79th Legislature, which authorizes the department to
adopt rules regulating the purchase by a state agency of
commodity items, and §2054.052(a), Government Code, the
department’s general rulemaking authority.
Mr. Brian S. Rawson, Director of the Service Delivery Division
for the department, has determined that there will be no fiscal
implications for state or local government if 1 TAC §201.18 is
repealed. The public will benefit by the repeal of unnecessary
regulations.
Mr. Rawson believes there will be no different effect on small
businesses than there is on large businesses and that there is
no additional anticipated economic cost to persons if the rule is
repealed.
Comments on the proposed repeal of 1 TAC §201.18 may be
submitted to Cynthia Kreider, Contracts Attorney, Department
of Information Resources, via mail to P.O. Box 13564, Austin,
Texas 78711, or electronically to cynthia.kreider@dir.state.tx.us
no later than 5:00 p.m. CST, within 30 days after publication.
The repeal is proposed under §2157.068(f), Texas Government
Code, as amended by H.B. No. 1516, 79th Legislature and
§2054.052(a), Government Code.
Texas Government Code, Chapter 2157 is affected by the pro-
posed repeal.
§201.18. Purchases of Commodity Software Items.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Department of Information Resources
Earliest possible date of adoption: August 14, 2005




The Department of Information Resources (department) pro-
poses to publish for public comment the amendment of 1 TAC
§210.1, relating to TexasOnline definitions. The department
proposes to amend the rule to delete the definitions of authority
and division and to delete the definition of an occupational
license.
The changes to the rule are authorized by §2054.052(a), Texas
Government Code, which authorizes the department to adopt
rules necessary to implement its responsibilities under the Infor-
mation Resources Management Act. Changes to the definitions
are proposed due to legislation enacted by the 79th Legislature
in House Bill 2048, which transferred the responsibilities of the
TexasOnline Authority to the department and House Bill 2593,
which repealed references to the TexasOnline Division.
Brian Rawson, Director of Service Delivery for the department,
has determined that there will be no fiscal implications for state
or local government if the amendment proposed to §210.1 is
adopted. The public will benefit by the adoption.
Mr. Rawson believes there will be no different effect on small
businesses than there is on large businesses.
Comments on the proposed amendment of 1 TAC §210.1 may
be submitted to Renée Mauzy, General Counsel, Department of
Information Resources, via mail to P.O. Box 13564, Austin, Texas
78711, or electronically to renee.mauzy@dir.state.tx.us no later
than 5:00 p.m. CT, within 30 days after publication.
The amendment is proposed under §2054.052(a), Texas Gov-
ernment Code.
Chapter 2054, Subchapter I, Texas Government Code, is af-
fected by the proposed amendment.
§210.1. TexasOnline Definitions.
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The following words and terms, when used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise.
[(1) Authority--the TexasOnline Authority created in Sub-
chapter I, Chapter 2054, Texas Government Code.]
(1) [(2)] Board--the governing board of the Department of
Information Resources.
(2) [(3)] Department--the Department of Information Re-
sources.
[(4) Division--the TexasOnline division created by the de-
partment pursuant to §2054.264, Texas Government Code. ]
(3) [(5)] License holder--individuals for whom and entities
for which a profile system is required to be or may be established by
state agency licensing entities.
(4) [(6)] Licensing entity--a department, commission,
board, office or other agency of the state or a political subdivision of
the state that issues an occupational license.
(5) Occupational license--a license, certificate, registra-
tion, permit, or other form of authorization, including a renewal of
the authorization, that a person must obtain to practice or engage in a
particular business, occupation, or profession; or a facility must obtain
before a particular business, occupation, or profession is practiced or
engaged in within the facility.
[(7) Occupational license--a license, certificate, registra-
tion or other form of authorization that a person must obtain to practice
or engage in a particular business, occupation or profession.]
(6) [(8)] Profile system--an electronic system established
by a licensing entity that is required by §2054.2606(a), Texas Govern-
ment Code, or opts pursuant to §2054.2602, Texas Government Code,
to establish an electronic system containing at least the licensee infor-
mation prescribed by §2054.2606(c), Texas Government Code.
(7) [(9)] Profiling licensing entities--the state agencies
listed in §2054.2606(a) and licensing entities that opt to provide a
profile system pursuant to §2054.2606(b).
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Department of Information Resources
Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 936-6448
♦ ♦ ♦
1 TAC §210.2
The Department of Information Resources (department) pro-
poses to publish for public comment the amendment of 1 TAC
§210.2, relating to TexasOnline license holder profile fees. The
department proposes to amend the rule to delete an unneces-
sary date, cover issuance of licenses in addition to the renewal
of licenses through TexasOnline, delete the requirement in
subsection (b) that state agency licensing entities that collect
the cost of the profile system from licensees begin collecting
the fees as soon as reasonably possible, and to authorize state
agency licensing entities that opt to establish an online license
holder profile system to cover the cost of the online service from
licensees or from money otherwise available to the licensing
entities.
The changes to the rule are authorized by §2054.052(a), Texas
Government Code, which authorizes the department to adopt
rules necessary to implement its responsibilities under the
Information Resources Management Act. The proposed dele-
tion of the requirement that licensing entities begin collecting
the fees from licensees as soon as reasonably possible is
required because of §6 of House Bill 2048 and §3 of House Bill
2593, enacted by the 79th Legislature. These sections amend
§2054.252(e), Government Code, to prohibit the department
from charging subscription fees until the service for which the
fee is charged is available on the Internet.
Brian Rawson, Director of Service Delivery for the department,
has determined that there will be no fiscal implications for state
or local government if the amendment proposed to §210.2 is
adopted. The public will benefit from greater clarity of the rule
if the amendment is adopted.
Mr. Rawson believes there will be no different effect on small
businesses than there is on large businesses if the amendment
is adopted.
Comments on the proposed amendment of 1 TAC §210.2 may
be submitted to Renée Mauzy, General Counsel, Department of
Information Resources, via mail to P.O. Box 13564, Austin, Texas
78711, or electronically to renee.mauzy@dir.state.tx.us no later
than 5:00 p.m. CT, within 30 days after publication.
The amendment is proposed under §2054.052(a), Texas Gov-
ernment Code.
Chapter 2054, §2054.252 and §2054.2606, Texas Government
Code, are affected by the proposed amendment.
§210.2. TexasOnline License Holder Profile Fees.
(a) Each licensing entity identified in §2054.2606(a), Govern-
ment Code that is required to establish a license holder profile system
shall[, by January 1, 2002,] collect five dollars annually from license
holders listed in §2054.2606(a), Government Code that are applying
for an initial license or are renewing an existing license [renewing a li-
cense]. The five dollar fee [dollars per license holder renewal] may be
collected through increasing the license issuance and renewal fees by
five dollars per license holder, by the licensing entity covering the fee
[five dollars per license holder renewal] from other revenues rather than
[by] increasing license issuance and renewal fees, or by a combination
of increasing license issuance and renewal fees by less than five dollars
per license holder and covering a portion of the five dollars per license
holder from other revenues of the licensing entity. The money shall
be transferred from the licensing entity to the department to cover the
costs of providing the license holder profile system pursuant to guide-
lines established by the Office of the Comptroller of Public Accounts.
(b) Each state agency licensing entity that opts to establish a
license holder profile system pursuant to §2054.2606(b), Government
Code, shall collect five dollars annually per license issuance or renewal
fee payable by each license holder about whom or which information
is available through the profile system. The five dollar fee may be col-
lected through increasing the license issuance and renewal fees by five
dollars per license holder, by the licensing entity covering the fee from
other revenues rather than by increasing license issuance and renewal
fees, or by a combination of increasing license issuance and renewal
fees by less than five dollars per license holder and covering a portion
30 TexReg 4086 July 15, 2005 Texas Register
of the five dollars per license holder from other revenues of the licens-
ing entity [per year license renewal fee increases shall begin being col-
lected by the licensing entity from affected license holders as soon as
reasonably possible after the licensing entity determines to provide the
license holder profile system].
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 936-6448
♦ ♦ ♦
CHAPTER 212. PURCHASES OF
COMMODITY ITEMS
The Department of Information Resources (department)
proposes to publish for public comment 1 TAC Chapter 212,
§§212.1, 212.10 - 212.12, and 212.20 - 212.23, in its entirety, as
the new rules necessary to implement Section 1.08, H.B. 1516,
79th Legislature, which amends §2157.068, Texas Government
Code. This act of the 79th Legislature has become law, but has
not yet taken effect. Currently, §2157.068, Texas Government
Code, limits state agency purchases of commodity items to
software. The legislative amendment expands the state agency
purchase of commodity items to also include hardware or
technology services. The department intends to publish repeal
of existing Software Commodity Rule 201.18 by separate action.
In new Chapter 212, there are three subchapters. Subchapter
A, §212.1 is a definition section. Subchapter B, §§212.10 -
212.12 govern required purchases and the establishment and
maintenance of a list of the commodity items. Subchapter
C, §§212.20 - 212.23 establish a commodity purchase rule
exemption application and approval process. The department
is cooperating with other state agencies in the development of
1 TAC Chapter 212. These rules are promulgated to implement
Section 1.08 of H.B. 1516, 79th Legislature, which amends
§2157.068, Government Code, effective September 1, 2005,
and in subsection (f) of §2157.068, Government Code, autho-
rizes adoption of rules to regulate commodity purchases by
state agencies. Further, the department is promulgating these
rules to implement §2001.006(b), Texas Government Code,
which authorizes rulemaking activities for legislation that has
become law but is not yet in effect.
Mr. Brian S. Rawson, Director of the Service Delivery Division
for the department, has determined that there will be no fiscal
implications for state or local government if the rules are adopted.
The public will benefit by the adoption.
Mr. Rawson believes there will be no different effect on small
businesses than there is on large businesses and that there is
no additional anticipated economic cost to persons if the rules
are adopted.
Comments on the proposed adoption of 1 TAC Chapter 212,
§§212.1, 212.10 - 212.12, and 212.20 - 212.23, may be
submitted to Cynthia Kreider, Contracts Attorney, Department
of Information Resources, via mail to P.O. Box 13564, Austin,
Texas 78711, or electronically to cynthia.kreider@dir.state.tx.us
no later than 5:00 p.m. CST, within 30 days after publication.
SUBCHAPTER A. DEFINITIONS
1 TAC §212.1
The new rule is proposed under §2157.068(f), Texas Govern-
ment Code, as amended in Section 1.08, H.B. No. 1516, 79th
Legislature, effective September 1, 2005, and §2001.006 (b),
Texas Government Code, which authorizes necessary rulemak-
ing actions for legislation that has become law but has not yet
taken effect.
§212.1. Commodity Items Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) Commodity items--commercially available Software,
Hardware and Technology Services that are generally available to
businesses or the public and for which the department determines that
a reasonable demand exists in two or more state agencies.
(2) Software--commercially available programs that oper-
ate hardware. The term includes all supporting documentation, media
on which the software may be contained or stored, related materials,
modifications, versions, upgrades, enhancements, updates or replace-
ments.
(3) Hardware--the physical technology used to process,
manage, store, transmit, receive or deliver information. The term does
not include software.
(4) Technology services--all the services, functions and ac-
tivities that facilitate the design, implementation, creation, or use of
software or hardware. The term includes seat management, staffing
augmentation, training, maintenance and subscription services. The
term does not include telecommunications services.
(5) Seat management--services through which a state
agency transfers its responsibilities to a vendor to manage its personal
computing needs, including all necessary Hardware, Software and
Technology Services.
(6) Purchase--to obtain ownership, any rights with respect
to the use, transfer of ownership, or delivery of commodity items
through acquisition, lease or any other method.
(7) State agency--a department, commission, board, office,
council, authority or other agency in the executive branch or judicial
branch of state government, that is created by the constitution or a
statute of the state. The term does not include institutions of higher
education, as defined in §61.003, Education Code.
(8) Board--the governing board of the Department of Infor-
mation Resources.
(9) Director--the Executive Director of the Department of
Information Resources.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on July 1, 2005.
TRD-200502714
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Renée Mauzy
General Counsel
Department of Information Resources
Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 936-6448
♦ ♦ ♦
SUBCHAPTER B. REQUIRED PURCHASES
1 TAC §§212.10 - 212.12
The new rules are proposed under §2157.068(f), Texas Govern-
ment Code.
§212.10. Scope of Requirement.
Each state agency, excluding institutions of higher education, must pur-
chase any commodity items that are contained on the list described in
Rule 212.11 in accordance with a contract developed by the depart-
ment, unless the agency first obtains an exemption from this require-
ment under Subchapter C of this Chapter or obtains express prior ap-
proval from the Legislative Budget Board for the expenditure necessary
for the purchase.
§212.11. List of Commodity Items.
The department shall compile and maintain a list of commodity items
available for purchase through the department. The department shall
make the list available electronically via the world wide web at the
following address: http://www.dir.state.tx.us.
§212.12. Emerging Technologies.
The board finds that information technology innovations occur at such
a rapid pace that it hereby instructs the director to implement guidelines
and update the commodity items list to apply to emerging information
technologies as they become available in the marketplace.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Department of Information Resources
Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 936-6448
♦ ♦ ♦
SUBCHAPTER C. EXEMPTIONS
1 TAC §§212.20 - 212.23
The new rules are proposed under §2157.068(f), Texas Govern-
ment Code.
§212.20. Written Request and Approval Process.
(a) A state agency may submit a written request to the depart-
ment for an exemption from the commodity items purchasing require-
ment described in Subchapter B of this Chapter. The state agency shall
not take any action on the contemplated purchase until the request for
exemption is either approved or denied by the department.
(b) A request for an exemption must be in writing and include
sufficient documentation to support the validity of the request. The
department may request additional information in order to determine
whether the proposed purchase is in the best interest of the state.
(c) Upon review of a written request for exemption, the de-
partment shall issue, in writing, either an approval or denial. A written
approval shall include all pertinent terms and conditions of the exemp-
tion, including but not limited to, the dollar limit, expiration date, the
quantity, list of specific commodity items, and any other conditions re-
lated to the proposed purchase. A written denial shall include the basis
for the denial.
(d) If the department has not issued a written denial of the ex-
emption request within thirty (30) calendar days following the date of
its receipt of the request, the request for the exemption shall be deemed
to have been approved for an amount equal to the total dollar amount
of the proposed purchase or for the period of time described in the ex-
emption request.
§212.21. Emergency Requests.
(a) In the event of an emergency purchase exemption request
from a state agency, the department shall issue a written approval or
denial of an exemption request within a maximum of three (3) business
days of receipt of the emergency purchase exemption request.
(b) The request for exemption under an emergency situation
must include a statement from the head of the requesting state agency
describing the emergency and reasons for expedited review by the de-
partment.
(c) If the department has not issued a written denial of the
emergency purchase exemption request within three (3) business days
following the date of its receipt of the request, the emergency request
for the exemption shall be deemed to have been approved for an amount
equal to the total dollar amount of the proposed purchase or for the pe-
riod of time described in the emergency exemption request.
§212.22. Blanket Exemptions.
The department may determine that under certain circumstances it is
reasonable to grant a blanket exemption to state agencies from the com-
modity items purchasing requirements described in Subchapter B of
this Chapter.
§212.23. Instructions for Requests.
The department shall make available electronically via the world wide
web at the address listed in Rule §212.11 the:
(1) instructions for state agency submission of a written re-
quest for an exemption;
(2) requirements related to any blanket exemption granted
by the department; and
(3) procedures for evaluating a state agency’s written re-
quest for an exemption.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Department of Information Resources
Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 936-6448
♦ ♦ ♦
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TITLE 4. AGRICULTURE
PART 1. TEXAS DEPARTMENT OF
AGRICULTURE




The Texas Department of Agriculture (the department) proposes
an amendment to §20.12, concerning a suppressed area under
the department’s cotton pest control program. The amendment
is proposed to add the Panhandle Boll Weevil Eradication Zone
(the Panhandle Zone) to the list of suppressed areas in §20.12.
The boll weevil eradication program in Texas was initiated in
1994 in an effort to rid the state of the boll weevil. Once a zone
has achieved suppressed status, the zone can become re-in-
fested with boll weevil from outside areas. Elimination of boll
weevil re-infestations can be expensive. In areas of the south-
eastern United States, the control to stop re-infestations ranged
from $20,000 to over one million dollars, with an average cost
of $125,000 per outbreak. The designation of a zone as sup-
pressed invokes quarantine restrictions on the movement of reg-
ulated articles from a quarantined area into a restricted area; this
helps protect the zone from boll weevil re-infestation.
In accordance with §20.12, the Texas Boll Weevil Eradication
Foundation (the foundation) recommended that the department
declare the Panhandle Zone as suppressed. The foundation
provided scientific documentation acceptable to the department,
which indicates that movement of regulated articles into this zone
presents a threat to the success of boll weevil eradication. The
data provided indicates that boll weevil numbers for the 2004 cot-
ton crop year were below the requirement of an average of 0.025
boll weevils per trap per week. Consequently, the Commissioner
of Agriculture declared the Panhandle Zone to be suppressed on
June 14, 2005.
Dr. Robert Crocker, Coordinator for Pest Management Pro-
grams, has determined that for the first five-year period the
proposed amendment is in effect, there is no anticipated fiscal
impact on state or local governments as a result of administra-
tion and enforcement of the amended section.
Dr. Crocker also has determined that for each year of the first
five years the proposed amendment is in effect, the public bene-
fit anticipated as a result of administering and enforcing the pro-
posed amendment is that the risk of artificial re-infestation of a
restricted area by boll weevils will be minimized, thereby protect-
ing the investment that cotton producers and the State of Texas
have made to eradicate the pest. Once the boll weevil is re-
duced to low levels or eradicated from cotton producing areas
of the state, fewer insecticide applications should be necessary
to produce high quality cotton. In other eradicated areas of the
United States, it is estimated that growers are saving an average
of $36 per acre in reduced pesticide applications and earning an
additional $42 per acre from increased cotton yield. Prevent-
ing re-infestation by boll weevils in restricted areas may enable
Texas cotton producers to achieve similar results.
There will be a cost to some individuals, micro-businesses and
small businesses including cotton producers, transporters, gin-
ners and others directly involved in cotton production. There will
be a cost incurred for cleaning and/or treating equipment, such
as cotton pickers, cotton strippers, boll buggies, and module
trucks, used for harvesting or transporting cotton when moved
into or through restricted areas. There also will be a cost in-
curred for cleaning and/or treating equipment used in stalk de-
struction, such as tractors, shredders, plows, and disks, when
moved into or through restricted areas. Cleaning involves the
physical removal of hostable material through methods such as
removal by hand, high-pressure air cleaning, or high-pressure
washing. Treatment of equipment may involve fumigation of reg-
ulated articles as prescribed by the department. Costs asso-
ciated with cleaning or treating equipment will vary depending
upon the cleaning or treatment method used, the cleanliness of
the equipment, the capabilities of the grower, and the type of
equipment being cleaned or treated. Because of the wide range
of variables involved in cleaning and treating equipment, a cost to
affected persons cannot be determined at this time. There also
may be costs associated with implementing a protection plan, if
mitigating measures are required to safeguard a restricted area
from re-infestation by boll weevil. A protection plan is defined as
a plan developed for the purpose of mitigating, with the goal of
preventing, boll weevil infestation and establishment in an area.
Mitigating measures will vary depending upon factors such as
the location selected, the type of equipment being used, and the
associated quarantined article. Measures may include, but are
not limited to, the following: approved insecticide field treatment
of cotton and cotton products prior to delivery to an area or a
gin; requirements for moving, handling, storage and treatment
or use of approved insecticide applications to regulated articles;
or the monitoring of boll weevils at a given site. Costs associ-
ated with implementing a protection plan will vary due to the wide
range of mitigating measures possible. In some circumstances,
the use of current practices or equipment by a producer, trans-
porter, ginner, or other responsible parties may be approved in
the protection plan, thereby minimizing costs to those affected by
the proposed amendment. Because each plan may be unique
and situation specific, costs associated with implementing a pro-
tection plan cannot be determined at this time.
Comments on the proposal may be submitted in writing to Dr.
Robert Crocker, Coordinator for Pest Management and Citrus
Programs, Texas Department of Agriculture, P.O. Box 12847,
Austin, Texas 78711. Comments must be received no later than
30 days from the date of the publication of the proposal in the
Texas Register.
The amendment to §20.12 is proposed in accordance with the
Texas Agriculture Code (the Code), §74.006, which provides the
department with the authority to adopt rules as necessary for
the effective enforcement and administration of Chapter 74, Sub-
chapter A; §74.004 which provides the department with the au-
thority to establish regulated areas, dates and appropriate meth-
ods of destruction of stalks, other cotton parts and products of
host plants for cotton pests; and §74.122, which provides the de-
partment with the authority to adopt rules relating to quarantin-
ing areas of Texas that are infested with the boll weevil, including
rules addressing the storage and movement of regulated articles
into and out of a quarantined area.
The code that is affected by the proposal is Texas Agriculture
Code, Chapter 74, Subchapters A and D.
§20.12. Suppressed Areas.
(a) (No change.)
(b) The Northwest Plains (NWP), Northern High Plains
(NHP), Northern Rolling Plains (NRP), Southern High Plains/Caprock
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(SHP/C), Western High Plains (WHP), Permian Basin (PB), [and] El
Paso/Trans Pecos (EP/TP), and the Panhandle Boll Weevil Eradication
Zones, as defined in the Texas Agriculture Code, §74.1021 and Texas
Administrative Code §§3.110, 3.111, 3.112, [and] 3.115 and 3.118
have been declared as suppressed by the commissioner.
(c) - (d) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Department of Agriculture
Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 463-4075
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION






The Texas Alcoholic Beverage Commission proposes new §33.9,
governing the service fees to be charged for on-line internet
transactions with the commission.
Lou Bright, General Counsel, has determined that for the first
five-year period the rule is in effect there will be no fiscal impact
on state or local government as a result of adopting this rule. The
rule imposes a small fee for users of on-line services, but does
not mandate such use or impose any fee on non-users. There-
fore, there is no anticipated fiscal impact on small businesses.
Mr. Bright has also determined that for the first five years the
rule is in effect the public will benefit because of the increased
efficiencies offered by on-line licensing transactions.
Comments may be addressed to Lou Bright, General Counsel,
Texas Alcoholic Beverage Commission, P.O. Box 13127, Austin,
Texas 78711-3127.
The new rule is proposed under the authority of §5.31 of the
Texas Alcoholic Beverage Code which authorizes the commis-
sion to prescribe and publish such rules as are necessary to
carry out the provisions of the code.
Cross Reference: Section 5.55 of the Alcoholic Beverage Code
is affected by this rule.
§33.9. Service Fees for On-Line Transaction and Credit Card Fees.
(a) This rule relates to §5.55 of the Alcoholic Beverage Code.
(b) A service fee of $0.50 shall be assessed for each on-line
transaction.
(c) An additional fee of 2.25% of the total transaction amount
shall be assessed for transactions paid by credit card.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Texas Alcoholic Beverage Commission
Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 206-3204
♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 101. GENERAL AIR QUALITY
RULES
The Texas Commission on Environmental Quality (TCEQ or
commission) proposes amendments to §§101.1, 101.201,
101.211, and 101.221 - 101.223.
These amendments are being proposed as revisions to the
Texas state implementation plan (SIP) that will be submitted to
the United States Environmental Protection Agency (EPA).
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES
The rules concerning emissions events and maintenance,
startup, and shutdown activities were required by House Bill
(HB) 2912, §5.01 and §18.14, 77th Legislature, 2001 and HB
2129, §1, 79th Legislature, 2005. Division 3 of the rule was
amended in December 2003, and one of the amendments was
inclusion of an expiration date of June 30, 2005, for §§101.221
- 101.223, in anticipation that these rules might require further
consideration and revisions. The commission proposed a
revision of Division 3 in March 2005, to extend the expiration
date of June 30, 2005, to January 15, 2006, unless the com-
mission submitted a revised version of §§101.221 - 101.223 to
the EPA for review and approval into the SIP. Upon submittal
of the revisions to the EPA, these sections would expire on
June 30, 2006. This rulemaking action would remove the
expiration clause. It would also modify and add definitions and
would revise the notification and reporting requirements, and
demonstration criteria. It would also provide for an affirmative
defense for certain emissions from scheduled maintenance,
startup, and shutdown activities. The commission also proposes
to add the definition "Regulated entity" to incorporate statutory
requirements of HB 2129.
In development of this proposed rulemaking, the commission
sought comment from stakeholders at meetings held between
March 4, 2005, and April 1, 2005. Numerous oral comments
were received at seven stakeholder meetings and written
comments were accepted through April 6, 2005. All comments
were considered and evaluated by commission staff. These
proposed revisions would implement many of the concepts from
the comments received. Some comments are best able to be
addressed through operational changes and currently many
of these changes are underway. For example, the agency is
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currently modifying the electronic reporting system to implement
several changes including allowing for a single incident report
for emissions events covering multiple facilities. Other revisions
were suggested that are beyond the scope of the commission’s
authority and have not been proposed.
SECTION BY SECTION DISCUSSION
General Administrative Rule Language Changes
The commission proposes to change the word "which" to "that"
and the word "shall" to "must" in numerous locations in the rule
language to conform to the drafting standard in the Texas Leg-
islative Council Drafting Manual, November 2004.
The commission proposes to spell out acronyms the first time
they are used in a section and to delete acronyms that are only
used once in a section. The commission also proposes to re-
place the words "site" or "facility" with "regulated entity" in nu-
merous sections to comply with HB 2129. Additionally, some
text is revised to recognize that emissions events would now be
contained within one report instead of a report for each facility.
SUBCHAPTER A, DEFINITIONS
The proposed amendment to §101.1, concerning Definitions,
adds the definitions of "Boiler," "Combustion turbines," and
"Excess opacity event." The definition of "Boiler" in 30 TAC
Chapter 117 is duplicated in these general definitions since
the term is used in multiple state air regulations. The definition
of "Stationary gas turbine" is also duplicated in the general
definitions and renamed in Chapter 101 as "Combustion turbine"
since the term is also used in multiple state air regulations. The
term "Excess opacity event" is proposed to be defined so that it
is clear what is meant by an excess opacity event.
Proposed §101.1(25), renumbered as §101.1(27), would amend
the definition of "Emissions event" to further define that any upset
event or unscheduled maintenance, startup, or shutdown activity
from a common cause is considered one event. Further, the
unauthorized emissions from the event can also result from one
or multiple emission points at a regulated entity.
Proposed §101.1(68), renumbered as §101.1(71), would amend
the definition of "Non-reportable emissions event" to no longer
simply state that non-reportable emissions events are those that
are not reportable emissions events, but to more clearly define
them as any emissions event in a 24-hour period that does not
result in an unauthorized emission equal to or in excess of a
reportable quantity (RQ).
Proposed §101.1(85) would define "Regulated entity" as all reg-
ulated units, facilities, equipment, structures, or sources at one
street address or location that are owned or operated by the
same person. The term includes any property under common
ownership or control identified in a permit or used in conjunction
with the regulated activity at the same street address or location.
Owners or operators of pipelines, gathering lines, and flow lines
under common ownership or control in a particular county may
be treated as a single regulated entity for purposes of assess-
ment and regulation. These changes were required by HB 2129.
The remainder of the subsections are renumbered accordingly.
There are several revisions proposed to the definition of "Re-
portable quantity (RQ)." First, the proposed amendment to
§101.1(84)(A), renumbered as §101.1(88), would clarify that RQ
values apply to facilities and not regulated entities, therefore,
the language "for each facility" has been added. Second, when
determining if a compound is listed in either 40 Code of Federal
Regulation (CFR) Part 302, Table 302.4 or 40 CFR Part 355,
Appendix A, the owner or operator must use either the listed
compound name or the Chemical Abstracts Service (CAS)
number, whichever is more specific. Although the commission
believes that this concept is already widely being followed,
specific rule language is needed since some compounds can
have multiple names. The compound name used by the owner
or operator might not be the exact compound name listed in
the two tables, but the CAS number should be the same. The
proposed amendment to the definition of "Reportable quantity"
would clarify that the RQ requirements are for each facility given
the changed definition of emissions event.
Second, proposed §101.1(88)(A)(i)(III)(-p-), would provide for
RQs for "oxides of nitrogen." The new RQs for oxides of nitrogen
would combine all of the oxides of nitrogen, including nitrogen
oxide and nitrogen dioxide into item (-p-) and delete item (-q-).
The RQ would be 200 pounds in ozone nonattainment areas,
ozone maintenance areas, ozone early action compact areas,
Nueces County, and San Patricio County. Nueces and San
Patricio Counties are included because design value for that
area is close to exceeding the national ambient air quality
standards (NAAQS) for ozone. The 200-pound figure is based
upon adding the current RQs for nitrogen oxide and nitrogen
dioxide together. For all other areas of the state, where ozone
levels are not approaching the ozone NAAQS, the RQ would be
5,000 pounds.
The commission is also proposing to establish a statewide
specific RQ of 5,000 pounds for certain compounds, all of
which are either chlorofluorocarbons (CFC), hydrofluorocarbons
(HFC), or hydrochlorofluorocarbons (HCFC) in proposed items
(-q-) - (-ss-). The compounds are neither criteria pollutants nor
precursors of ozone, and therefore, the 100-pound default for
the nonattainment, near nonattainment, maintenance, and early
action compact areas should not apply.
In proposed §101.(88)(A)(ii), the default RQ for all other air con-
taminants when there is not a listed RQ is being revised, such
that the default RQ for nonattainment areas, near-nonattainment
areas, maintenance areas, and early action compact areas and
Nueces and San Patricio Counties will remain at 100 pounds,
while the default RQ for all other areas is being proposed at 5,000
pounds.
In proposed §101.1(88)(C), boilers and combustion turbines
that are fueled by gaseous fuels other than natural gas would
be allowed to report only opacity, provided that the fuel being
burned does not contain hazardous air pollutants or highly
reactive volatile organic compounds at more than 0.02% by
weight.
The proposed amendment to §101.1(86), renumbered as
§101.1(90), would clarify that the emissions from a scheduled
maintenance, startup, or shutdown activity will be considered as
part of the activity as long as they do not exceed the estimates
in the notification by more than an RQ. Additionally, the term
"facility" is replaced with "regulated entity." These changes were
required by HB 2129.
The commission proposes to amend §101.1(87) by deleting the
definition of "Site" in order to incorporate the definition of "Regu-
lated entity" to comply with applicable statutory provisions of HB
2129. The remaining definitions in §101.1 are renumbered ac-
cordingly.
Subchapter F: Emissions Events and Scheduled Maintenance,
Startup, and Shutdown Activities
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Division 1: Emissions Events
Section 101.201 - Emissions Event Reporting and Recordkeep-
ing Requirements
The commission proposes to add requirements for report-
ing to local air pollution control agencies with jurisdiction to
§101.201(a)(1)(B) to clarify that local air pollution agencies
should receive initial notifications and final reports.
The commission proposes to amend §101.201(a)(2) to clarify
that owners and operators of regulated entities, except for
boilers or combustion turbines, are required to report emissions
events for each facility with emissions that exceed an RQ. The
revised definition of "Emissions event" could cause confusion
about whether emissions from all facilities involved in a re-
portable emissions event should be included in the notification
and report.
The commission proposes to amend §101.201(a)(2)(B) and
(3)(B) to provide new language that requires identification of
the commission Regulated Entity Number (RN) of the regulated
entity experiencing an emissions event. Now that the commis-
sion has changed to a Central Registry system, the air account
number is no longer the primary identifier of the regulated
entity. The RN is necessary to report incidents via the agency’s
electronic reporting system. If the regulated entity does not
have an RN or air account number, the location of a release and
a contact telephone number in notifications and final reports
must be reported. Accordingly, §101.201(a)(2)(C) and (3)(C)
is proposed to be deleted, since the information required by
subsection (a)(2)(B) and (3)(B) gives the agency sufficient
information regarding location. Subsequent subparagraphs are
relettered accordingly in §101.201(a)(2) and (3).
The commission proposes to delete language requiring the
reporting of authorized emissions limits and if applicable, the
estimated opacity and the authorized opacity limit in proposed
§101.201(a)(2)(H), relettered as subparagraph (G).
The commission proposes to add the term "best known" and "at
the time of the notification" to existing §101.201(a)(2)(I), relet-
tered as subparagraph (H), and to existing §101.201(a)(3)(D),
relettered as subparagraph (C). This revision would clarify that
the cause of the emissions event is based on best available in-
formation at the time of the notification.
The commission proposes to amend §101.201(a)(3) to clarify
that owners and operators of boilers and combustion turbines are
required to report emissions events for each facility with emis-
sions that exceed an RQ. The revised definition of "Emissions
event" could cause confusion about whether emissions from all
facilities involved in a reportable emissions event should be in-
cluded in the notification and report.
The commission proposes to amend §101.201(a)(3)(E), relet-
tered as subparagraph (D), to remove the requirement to report
the facility identification numbers or emission point numbers.
The commission proposes to amend §101.201(a)(3)(I) by delet-
ing the provision to report the authorized opacity limit in the initial
notification. Opacity is not an emission and therefore not neces-
sary for evaluation of impacts.
The commission proposes to amend §101.201(b) by deleting the
phrase, "such records shall identify."
The commission proposes to amend §101.201(b) by separat-
ing subsection (b) into two paragraphs. The commission pro-
poses §101.201(b)(1) to outline the provisions required in final
records of reportable emissions events. Existing paragraphs in
§101.201(b) are relettered as subparagraphs (A) - (L).
The commission proposes to amend §101.201(b)(1)(B) and
(2)(B) to provide new language that requires identification of
the commission RN of the regulated entity experiencing an
emissions event. Now that the commission has changed to a
Central Registry system, the air account number is no longer the
primary identifier of the regulated entity. The RN is necessary to
report incidents via the agency’s electronic reporting system. If
the regulated entity does not have an RN or air account number,
the location of a release and a contact telephone number in
prior notifications and final reports must be reported.
Proposed §101.201(b)(7), renumbered as subsection (b)(1)(G),
is amended to provide language that requires reporting of air
contaminants by facility, and to allow reporting of air contami-
nants in the final report that have an RQ greater than or equal to
100 pounds and the amount released is less than ten pounds in
a 24-hour period without speciation, instead these compounds
or mixtures of air contaminants may be identified together
as "other." This provision is intended to address concerns
expressed at the stakeholder meetings that it is difficult and
unnecessary to speciate and report very small quantities of
chemicals involved in a reportable event.
Proposed §101.201(b)(8), renumbered as subsection (b)(1)(H),
is amended to eliminate reporting of the authorized opacity limit
and opacity estimate in the final report. The proposed amend-
ment adds language that requires that the methods of estimates
for facilities with authorizations should be consistent with the
methods used in the applicable permit application, rule, or or-
der of the commission to clarify how these estimates should be
calculated. Language has also been added to allow the com-
pounds or mixtures of air contaminants listed as "other" under
§101.201(b)(1)(G) to be treated as a group for estimating emis-
sions.
The commission proposes to amend §101.201(b)(10), renum-
bered as §101.201(b)(1)(J), to add the terms "best known" and
"at the time of the notification" to clarify that the cause of the
emission event is based on best available information at the time
of reporting.
The commission also proposes §101.201(b)(2)(A) - (J) to pro-
vide separate provisions for required records for non-reportable
emissions events.
The proposed requirements in §101.201(b)(2)(A), (C), (E), and
(F) are the same as the language in §101.201(b)(1).
The commission proposes §101.201(b)(2)(D) to require the re-
porting of the common name of the process unit or area, the com-
mon name of the facility that experienced the emissions event,
and the common name of the emission point where the unautho-
rized emissions were released to the atmosphere.
The commission proposes §101.201(b)(2)(G) to require report-
ing of air contaminants by facility, and to allow reporting of air
contaminants in the final report that have an RQ greater than
or equal to 100 pounds and the amount released is less than
ten pounds in a 24-hour period without speciation, instead these
compounds or mixtures of air contaminants may be identified to-
gether as "other." This provision is intended to address concerns
expressed at the stakeholder meetings that it is difficult and un-
necessary to speciate and report very small quantities of chem-
icals involved in a reportable event.
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The commission proposes §101.201(b)(2)(H) to require that
when estimating total quantities and the authorized emissions
limits for those compounds or mixtures described in proposed
§101.201(b)(2)(G), the methods of estimates for facilities
with authorizations should be consistent with the methods
used in the applicable permit application, rule, or order of the
commission. For all other situations, good engineering practice
should be utilized. Language has also been added to allow the
compounds or mixtures of air contaminants listed as "other"
under §101.201(b)(2)(G) to be treated as a group for estimating
emissions.
The commission proposes §101.201(b)(2)(I) to require the
recording of the best known cause of the emissions event at the
time of recording.
The commission proposes §101.201(b)(2)(J) to require the
recording of any additional information necessary to evaluate
the emissions event.
The commission proposes to add requirements for report-
ing to local air pollution control agencies with jurisdiction to
§101.201(c) to clarify that local air pollution agencies should
receive initial notifications and final reports.
The proposed amendment to §101.201(d) would add language
that allows the use of gaseous fuels other than natural gas, pro-
vided the hazardous air pollutants or highly reactive volatile or-
ganic compound content of the fuel does not exceed 0.02% by
weight.
The commission proposes to amend §101.201(e) by deleting du-
plicative language that is now covered in the proposed definition
of "Excess opacity event" in §101.1. The commission proposes
to add reporting to local air pollution control agencies with juris-
diction to §101.201(e) - (g) to clarify that local air pollution agen-
cies should receive initial notifications and final reports.
The commission proposes to amend §101.201(e)(2) by adding
the requirement to identify the commission RN of the regulated
entity experiencing an excess opacity event. Now that the com-
mission has changed to a Central Registry system, the air ac-
count number is no longer the primary identifier of the regulated
entity. The RN is necessary to report incidents via the agency’s
electronic reporting system. If the regulated entity does not have
an RN or air account number, the location of a release and a con-
tact telephone number in notifications and final reports must be
reported.
The commission proposes to amend §101.201(e)(9) by adding
the term "best known" and "at the time of the notification" to clar-
ify that the cause of the excess opacity event is based on the
best known information at the time of the notification.
The commission proposes to clarify §101.201(f) by adding lan-
guage requiring the submittal of a technical analysis of emissions
events to appropriate local air pollution agencies with jurisdiction.
The commission proposes to delete the existing language in
§101.201(h) and proposes new language to require annual
emissions event reporting by March 31 of each calendar year
or as directed by the executive director. This report would be
required for owners or operators that are subject to reporting
under §101.10, Emissions Inventory Requirements, and owners
and operators that are not subject to reporting under §101.10
and are located in nonattainment, maintenance, early action
compact areas, Nueces County, and San Patricio County, that
experience at least one emissions event during the calendar
year. For those entities that already submit an emission inven-
tory report, this information would be included in that report.
For entities that do not submit an emission inventory report,
this report must be submitted electronically except that small
businesses may submit by other viable means.
Division 2: Maintenance, Startup, and Shutdown Activities
Section 101.211 - Scheduled Maintenance, Startup, and Shut-
down Reporting and Recordkeeping Requirements
The commission proposes to amend §101.211(a) to clarify that
actual emissions from maintenance, startup, or shutdown activi-
ties that exceed the estimated emissions in the initial notification
by more than an RQ are emissions events. This change is re-
quired by HB 2129.
The commission proposes to amend §101.211(a), to add "with
jurisdiction" to clarify that local air pollution agencies should re-
ceive initial notifications and final reports.
The commission proposes to amend §101.211(a) by adding a
reference to §101.1 where excess opacity is proposed to be de-
fined, and accordingly delete the reference to §101.201(e) for
excess opacity.
The commission proposes to amend §101.211(a)(1)(B) and
(2)(B) and (b)(1)(B) and (2)(B) to add language that requires
the identification of the commission RN of the regulated entity
experiencing the activity. If the regulated entity does not have
an RN or air account number, the location of a release and a
contact telephone number in prior notifications and final reports
must be reported.
The commission proposes to amend §101.211(a)(1)(F) to de-
note that these scheduled maintenance, startup, and shutdown
activities are not emissions events, but are emissions activities.
The commission proposes to amend §101.211(a)(1)(H) to pro-
vide language that requires reporting of air contaminants by fa-
cility, and to allow reporting of air contaminants in the final re-
port that have an RQ greater than or equal to 100 pounds and
the amount released is less than ten pounds in a 24-hour period
without speciation, instead these compounds or mixtures of air
contaminants may be identified together as "other."
The commission proposes to amend §101.211(a)(1)(I) and ex-
isting language in subsection (b)(9), renumbered as subsection
(b)(1)(I), to add language that requires that the methods of esti-
mates for facilities with authorizations should be consistent with
the methods used in the applicable permit application, rule, or
order of the commission to clarify how these estimates should
be calculated. Language has also been added to allow the com-
pounds or mixtures of air contaminants listed as "other" under
§101.211(a)(1)(H) to be treated as a group for estimating emis-
sions.
The commission proposes to amend §101.211(b) by separating
subsection (b) into two paragraphs. The commission proposes
§101.211(b)(1) to outline provisions regarding final records for
regulated entities that are required to notify of scheduled mainte-
nance, startup, or shutdown activities. The existing paragraphs
in §101.211(b) are relettered as subparagraphs (A) - (K).
Proposed §101.211(b)(2), renumbered as subsection (b)(1)(B),
is amended to provide language that requires identification of the
commission RN of the regulated entity experiencing the activity.
If the regulated entity does not have an RN or air account num-
ber, the location of a release and a contact telephone number in
notifications and final reports must be reported.
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Proposed §101.211(b)(5), relettered as subsection (b)(1)(E), is
amended to add "experienced the emissions activity" and ac-
cordingly delete "experienced the emissions event" to denote
that the associated scheduled maintenance, startup, and shut-
down activities are not emissions events, but are emissions ac-
tivities.
Proposed §101.211(b)(8), renumbered as subsection (b)(1)(H),
is amended to provide language that requires reporting of air
contaminants by facility, and to allow reporting of air contami-
nants in the final report that have an RQ greater than or equal to
100 pounds and the amount released is less than ten pounds in
a 24-hour period without speciation, instead these compounds
or mixtures of air contaminants may be identified together as
"other."
The commission proposes to amend §101.211(b)(9), relettered
as subsection (b)(1)(I), to delete the reference to existing para-
graph (8) and to refer to the relettered subparagraph (H). Also,
the commission proposes that compounds or mixtures of air con-
taminants, that have an RQ greater than or equal to 100 pounds
and the amount released is less than one pound in a 24-hour pe-
riod, are not required to be included in the report. Language has
also been added to allow the compounds or mixtures of air con-
taminants listed as "other" under §101.211(b)(8) to be treated as
a group for estimating emissions.
The commission also proposes §101.211(b)(2)(A) - (I) to add
provisions regarding final records for facilities that were not re-
quired to notify of scheduled maintenance, startup, or shutdown
activities.
The proposed requirements in §101.211(b)(2)(A) - (G) are the
same as the proposed requirements in §101.211(b)(1).
The commission proposes §101.211(b)(2)(H) to require the
recording of the compound descriptive type of the individually
listed compounds or mixtures of air contaminants, in the defini-
tion of RQ in §101.1, that are known through common process
knowledge, past engineering analysis, except for boilers or
combustion turbines referenced in the definition of RQ in §101.1
and that were unauthorized. The commission also proposes that
compounds or mixtures of air contaminants, that have an RQ
greater than or equal to 100 pounds and the amount released
is less than ten pounds in a 24-hour period may be reported
without speciation, instead these compounds or mixtures of air
contaminants may be identified together as "other."
The commission proposes §101.211(b)(2)(I) to require that
when estimating total quantities and the authorized emissions
limits for those compounds or mixtures described in proposed
§101.211(b)(2)(G), the methods of estimates for facilities with
authorizations should be consistent with the methods used in the
applicable permit, rule, or order of the commission. For all other
situations, good engineering practice should be utilized. Lan-
guage has also been added to allow the compounds or mixtures
of air contaminants listed as "other" under §101.211(b)(2)(H) to
be treated as a group for estimating emissions.
The commission proposes to add language to §101.211(c) to re-
quire that reporting for scheduled maintenance, startup, or shut-
down activities must also be reported to appropriate local air pol-
lution agencies with jurisdiction.
The commission proposes to amend §101.211(d) to allow boilers
and combustion turbines equipped with a continuous emission
monitoring system using fuels with less than 0.02% hazardous
air pollutants or highly reactive volatile organic compounds, are
exempt from creating and submitting final records if the informa-
tion in the initial notification is the same as in the final report.
The commission proposes to add language to §101.211(e) to re-
quire that a copy of the requested technical plan for a scheduled
maintenance, startup, or shutdown activity be sent to the local
air pollution agency with jurisdiction.
The commission proposes to add §101.211(f) to require annual
reporting of emissions resulting from scheduled maintenance,
startup, and shutdown activities. This report would be required
for owners or operators that are subject to reporting under
§101.10, Emissions Inventory Requirements, and owners and
operators that are not subject to reporting under §101.10
and are located in nonattainment, maintenance, early action
compact areas, Nueces County, and San Patricio County,
that experience at least one scheduled maintenance, startup,
or shutdown activity during the calendar year. For those
entities that already submit an emission inventory report, this
information would be included in that report. For entities that
do not submit an emission inventory report, this report must
be submitted electronically except that small businesses may
submit by other viable means.
Division 3: Operational Requirements, Demonstrations, and Ac-
tions to Reduce Excessive Emissions
Section 101.221 - Operational Requirements
The proposed amendment to §101.221(d) adds the phrase "in-
cluding New Source Performance Standards (40 Code of Fed-
eral Regulations Part 60) and National Emission Standards for
Hazardous Air Pollutants (40 Code of Federal Regulations Parts
61 and 63)" to specify particular federal requirements that also
regulate emissions from maintenance, startup, and shutdown
activities.
The commission proposes to delete §101.221(g).
Section 101.222 - Demonstrations
The commission proposes to amend §101.222(b)(1) to clarify
when the commission will initiate enforcement for failure to re-
port and for the underlying emissions event itself. The proposed
amendment also provides that subsection (b) does not apply for
minor omissions or inaccuracies that do not impair the commis-
sion’s ability to review the event according to this rule, unless the
owner or operator knowingly or intentionally falsified the informa-
tion in the report.
The proposed amendment to §101.222(b)(3) and (d)(2) provides
a reasonableness standard for determining this criteria. The pro-
posed amendment would also change the criteria of "could not
have been avoided by good design, operation, and maintenance
practices" to "could not have been reasonably avoided by techni-
cally feasible design, operation, and maintenance practices con-
sistent with good engineering practice."
The commission proposes to add §101.222(b)(12) to provide a
new criteria for the affirmative defense. By definition, mainte-
nance, startup, or shutdown emissions that are not reported prior
to their occurrence are considered unscheduled maintenance,
and therefore fall into the category of emissions events. How-
ever, under this new provision, if the owner or operator was rea-
sonably able to provide notification to the agency prior to the
activity but did not provide the notification, the owner or opera-
tor would lose the ability to claim the affirmative defense. This
provision would provide a disincentive for owners or operators to
decide to skip notification and be treated as an emissions event.
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The proposed amendment to §101.222(c) deletes language that
provides that emissions from scheduled maintenance, startup,
and shutdown activities are required to be included in certain
permits unless the owner or operator proves the criteria in sub-
section (c)(1) - (9). The proposed language provides that an affir-
mative defense is available for all claims in enforcement actions
for these emissions, other than claims for administrative techni-
cal orders and actions for injunctive relief, if the owner or operator
proves the criteria listed in the rule. The affirmative defense ap-
plies only to the emissions from these activities, and does not
apply to subsequent or independent obligations, such as record-
keeping or reporting. The proposed amendment to §101.222(c)
would also remove references to maintenance emissions that will
be addressed in proposed §101.222(h).
The commission proposes to add language to §101.222(c)(1),
(d)(1), and (e)(1), which provides that failure to report information
that does not impair the commission’s ability to review the event
will not result in enforcement action and loss of opportunity to
claim the affirmative defense.
The proposed amendment to §101.222(e) deletes language that
provides that emissions from scheduled maintenance, startup,
and shutdown activities are required to meet the requirements
of §111.111(a), unless the owner or operator proves the criteria
in subsection (e)(1) - (9). The proposed language provides that
an affirmative defense is available for all claims in enforcement
actions for certain emissions, other than claims for administra-
tive technical orders and actions for injunctive relief, if the owner
or operator proves the criteria listed in the rule. The affirma-
tive defense applies only to the emissions from these activities,
and does not apply to subsequent or independent obligations,
such as recordkeeping or reporting. The proposed amendment
to §101.222(e) would also remove references to maintenance
emissions, which will be addressed in proposed §101.222(h).
The proposed amendment to §101.222(h) would delete the cur-
rent language providing an expiration date for the section. The
proposed new language would phase out the affirmative defense
for emissions from routine maintenance activities. The commis-
sion intends to begin allowing authorization of these types of
emissions as permits come in for renewal, amendment, or is-
suance. This would include activities such as plant turnarounds
and preventative maintenance such as routine replacement of fa-
cility parts that are regular and quantifiable. Upon permit amend-
ment, alteration, renewal, or issuance, the affirmative defense
will no longer be available for these types of emissions. For
those facilities that are authorized through other mechanisms
such as permits by rule, standard permits, standard exemptions,
and special exemptions, the rule would allow two years for those
facilities to have their routine maintenance activities authorized
before losing the ability to claim an affirmative defense for those
emissions. Subject to meeting the conditions in §101.222(c)(1)
- (9), the affirmative defense will continue to be available for
maintenance activities that arise from sudden and reasonably
unforeseeable events beyond the control of the operator, which
requires the immediate corrective action to restore normal op-
eration. Generally, these emissions include maintenance that is
initiated to resolve an operational problem with a facility. Opacity
events resulting from maintenance activities are also included in
proposed §101.222(h) and would be treated in the same way as
emissions from maintenance activities.
Section 101.223 - Actions to Reduce Excessive Emissions
The proposed amendment to §101.223(a)(1) would add the re-
quirement to submit a corrective action plan to the local air pollu-
tion agency with jurisdiction to clarify that local air pollution agen-
cies should receive the corrective action plan.
The commission proposes to delete §101.223(e).
FISCAL NOTE: COST TO STATE AND LOCAL GOVERNMENT
Nina Chamness, Analyst, Strategic Planning and Grants Man-
agement Section, determined that for the first five-year period
the proposed amendments are in effect, no fiscal implications
are anticipated for the agency or other units of state or local
governments as a result of administration or enforcement of the
proposed amendments. The proposed rulemaking would modify
current commission rules concerning air emissions events. State
and local governments do not typically engage in the type of ac-
tivities that would generate such emissions, and the proposed
rulemaking would not apply to these governmental entities.
HB 2912, §5.01 and §18.14, and HB 2129 required revisions
of commission rules concerning air emissions events, mainte-
nance, startup, and shutdown activities. The revised rules for
§§101.221 - 101.223 received limited SIP approval from EPA and
included an expiration date of June 30, 2005. The proposed rule-
making would delete the expiration deadline of these sections
and would provide specificity for implementing the statutes re-
garding emissions events reporting while providing specific out-
comes for proving specific criteria regarding certain unautho-
rized emissions. The rulemaking would modify definitions, add
new definitions, revise notification requirements, revise report-
ing requirements, revise demonstration criteria, remove protec-
tion for routinely performed scheduled maintenance activities,
and change the protection for startup, shutdown, and nonroutine
maintenance activities to affirmative defense. Regulated entities
would be required to submit a single annual emissions report for
all emissions, and they would be required to submit certain in-
formation to local air pollution programs with jurisdiction. The
proposed changes to current rules and the associated SIP must
be approved by EPA.
PUBLIC BENEFITS AND COSTS
Ms. Chamness also determined that for each year of the first five
years the proposed amendments are in effect, the public bene-
fit anticipated from the changes seen in the proposed amend-
ments will be more specificity regarding emissions events rules
and the submission of a single, annual emissions report detail-
ing all emissions events.
The proposed rulemaking affects persons or entities that vio-
late emissions and opacity limitations associated with certain
emissions events, maintenance, startup, and shutdown activi-
ties. Since these events must currently be documented, whether
or not they are submitted in a report, no significant adverse fiscal
implications are anticipated for individuals or large businesses
that must now prepare a single annual report.
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
No adverse fiscal implications are anticipated for small or micro-
businesses. Small or micro-businesses would be affected in the
same manner as individuals or large businesses by the proposed
rulemaking in that they would be required to prepare a single
annual emissions report.
LOCAL EMPLOYMENT IMPACT STATEMENT
The commission reviewed this proposed rulemaking and deter-
mined that a local employment impact statement is not required
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because the proposed amendments do not adversely affect a
local economy in a material way for the first five years that the
proposed amendments are in effect.
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the proposed rulemaking in light of the
regulatory impact analysis requirements of Texas Government
Code, §2001.0225, and determined that the proposed rulemak-
ing does not meet the definition of a "major environmental rule."
Furthermore, it does not meet any of the four applicability re-
quirements listed in Texas Government Code, §2001.0225(a). A
"major environmental rule" means a rule, the specific intent of
which, is to protect the environment or reduce risks to human
health from environmental exposure, and that may adversely af-
fect in a material way the economy, a sector of the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state. The pro-
posed amendments would revise the notification and reporting
requirements and demonstration criteria for emissions events
and scheduled maintenance, startup, and shutdown activities.
The proposed amendments would also provide for an affirma-
tive defense for certain emissions from startup, shutdown, and
nonroutine maintenance activities, and would phase out the af-
firmative defense for emissions from routine maintenance activi-
ties. In addition, the proposed rulemaking would modify and add
definitions, and would also implement HB 2129, §1. The pro-
posed amendments will not adversely affect, in a material way,
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state.
In addition, Texas Government Code, §2001.0225, only applies
to a major environmental rule, the result of which is to: 1) ex-
ceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or 4)
adopt a rule solely under the general powers of the agency in-
stead of under a specific state law. The proposed amendments
do not exceed a standard set by federal law or exceed an ex-
press requirement of state law. There is no contract or delega-
tion agreement that covers the topic that is the subject of this
rulemaking. Finally, this rulemaking was not developed solely
under the general powers of the commission, but is authorized
by specific sections of the Texas Health and Safety Code and
Texas Water Code that are cited in the STATUTORY AUTHOR-
ITY section of this preamble. Therefore, this rulemaking is not
subject to the regulatory analysis provisions of Texas Govern-
ment Code, §2001.0225(b), because the proposed amendments
do not meet any of the four applicability requirements.
The commission invites public comment regarding the draft reg-
ulatory impact analysis determination during the public comment
period.
TAKINGS IMPACT ASSESSMENT
The commission completed a takings impact analysis for the
proposed amendments. The specific purpose of this rulemak-
ing is to revise notification and reporting requirements and
demonstration criteria for emissions events and scheduled
maintenance, startup, and shutdown activities. The rulemak-
ing would also provide for an affirmative defense for certain
emissions from startup, shutdown, and nonroutine maintenance
activities, and would phase out the affirmative defense for
emissions from routine maintenance activities, and would
modify and add definitions. Promulgation and enforcement of
the proposed amendments would be neither a statutory nor
a constitutional taking because they do not affect private real
property. Specifically, the proposed amendments do not affect
private property in a manner that restricts or limits an owner’s
right to the property that would otherwise exist in the absence of
a governmental action. Therefore, the proposed amendments
do not constitute a takings under Texas Government Code,
Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission determined that this rulemaking action relates
to an action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination Act
of 1991, as amended (Texas Natural Resources Code, §§33.201
et seq.), and the commission rules in 30 TAC Chapter 281, Sub-
chapter B, concerning Consistency with the CMP. As required by
§281.45(a)(3) and 31 TAC §505.11(b)(2), relating to Actions and
Rules Subject to the Coastal Management Program, commis-
sion rules governing air pollutant emissions must be consistent
with the applicable goals and policies of the CMP. The commis-
sion reviewed this action for consistency with the CMP goals and
policies in accordance with the rules of the Coastal Coordina-
tion Council, and determined that the action is consistent with
the applicable CMP goals and policies. The CMP goal appli-
cable to this rulemaking action is the goal to protect, preserve,
and enhance the diversity, quality, quantity, functions, and values
of coastal natural resource areas (31 TAC §501.12(l)). No new
sources of air contaminants will be authorized and the proposed
amendments will maintain the same level of emissions control
as the existing rules. The CMP policy applicable to this rulemak-
ing action is the policy that commission rules comply with federal
regulations in 40 Code of Federal Regulations (CFR), to protect
and enhance air quality in the coastal areas (31 TAC §501.14(q)).
This rulemaking action complies with 40 CFR Part 51, Require-
ments for Preparation, Adoption, and Submittal of Implementa-
tion Plans. Therefore, in accordance with 31 TAC §505.22(e),
the commission affirms that this rulemaking action is consistent
with CMP goals and policies.
EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM
Sections 101.201 - 101.223 are applicable requirements under
30 TAC Chapter 122, Federal Operating Permits. Upon the ef-
fective date of this rulemaking, owners or operators subject to
the Federal Operating Permit Program will be required to certify
compliance with amended §§101.201 - 101.223.
ANNOUNCEMENT OF HEARINGS
Public hearings for this proposed rulemaking have been sched-
uled for the following dates: August 2, 2005, at 2:00 p.m., in
Austin, TCEQ complex, Building C, Room 131E, 12100 Park 35
Circle; August 3, 2005, at 10:00 a.m., in Arlington, North Central
Texas Council of Governments, Transportation Board Room, 3rd
Floor, 616 Six Flags Drive; August 4, 2005, at 7:00 p.m., in Hous-
ton, City of Houston Council Chambers, 2nd Floor, 901 Bagby;
August 5, 2005, at 1:00 p.m., in Corpus Christi, Texas A&M-Cor-
pus Christi Campus, Natural Resources Center Building, Room
1003, 6300 Ocean Drive; and August 8, 2005, at 10:00 a.m., in
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Midland, UT of the Permian Basin, Center for Energy and Eco-
nomic Diversification Building, 1400 North FM 1788. The hear-
ings will be structured for the receipt of oral or written comments
by interested persons. Registration will begin 30 minutes prior
to each hearing. Individuals may present oral statements when
called upon in order of registration. A five-minute time limit may
be established at each hearing to assure that enough time is
allowed for every interested person to speak. There will be no
open discussion during each hearing; however, commission staff
members will be available to discuss the proposal 30 minutes
before each hearing and will answer questions before and after
each hearing.
Persons planning to attend a hearing who have special commu-
nication or other accommodation needs should contact Patricia
Durón, Office of Legal Services at (512) 239-6087. Requests
should be made as far in advance as possible.
SUBMITTAL OF COMMENTS
Written comments may be submitted to Patricia Durón, MC 205,
Texas Register Team, Office of Legal Services, Texas Commis-
sion on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087, or faxed to (512) 239-4808. All comments should
reference Rule Project Number 2005-024-101-CE. Comments
must be received no later than 5:00 p.m., on August 8, 2005. For
further information, please contact Ramiro Garcia, Field Opera-
tions Division at (512) 239-4481 or Steve Ligon, Field Operations
Division at (512) 239-1527.
SUBCHAPTER A. GENERAL RULES
30 TAC §101.1
STATUTORY AUTHORITY
The amendment is adopted under Texas Water Code, §5.103,
concerning Rules, and §5.105, concerning General Policy,
which authorize the commission to adopt rules necessary to
carry out its powers and duties under the Texas Water Code;
and under Texas Health and Safety Code, §382.017, concern-
ing Rules, which authorizes the commission to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act. The amendment is also adopted under Texas Health and
Safety Code, §382.002, concerning Policy and Purpose, which
establishes the commission’s purpose to safeguard the state
air resources, consistent with the protection of public health,
general welfare, and physical property; §382.011, concerning
General Powers and Duties, which authorizes the commission
to control the quality of the state air; §382.012, concerning
State Air Control Plan, which authorizes the commission to
prepare and develop a general, comprehensive plan for the
control of the state air; §382.0215, concerning Assessment
of Emissions Due to Emissions Events, which authorizes the
commission to collect and assess unauthorized emissions data
due to emissions events; §382.0216, concerning Regulation of
Emissions Events, which authorizes the commission to establish
criteria for determining when emissions events are excessive
and to require facilities to take action to reduce emissions
from excessive emissions events; and §382.085, concerning
Unauthorized Emissions Prohibited, which prohibits emissions
of air contaminants except as authorized by commission by rule
or order.
The proposed amendment implements Texas Health and Safety
Code, §§382.002, 382.011, 382.012, and 382.017.
§101.1. Definitions.
Unless specifically defined in the Texas Clean Air Act (TCAA) or in
the rules of the commission, the terms used by the commission have
the meanings commonly ascribed to them in the field of air pollution
control. In addition to the terms that are defined by the TCAA, the fol-
lowing terms, when used in this chapter, have the following meanings,
unless the context clearly indicates otherwise.
(1) - (4) (No change.)
(5) Boiler--Any combustion equipment fired with solid,
liquid, and/or gaseous fuel used to produce steam or to heat water.
(6) [(5)] Capture system--All equipment (including, but
not limited to, hoods, ducts, fans, booths, ovens, dryers, etc.) that con-
tains, collects, and transports an air pollutant to a control device.
(7) [(6)] Captured facility--A manufacturing or production
facility that generates an industrial solid waste or hazardous waste that
is routinely stored, processed, or disposed of on a shared basis in an
integrated waste management unit owned, operated by, and located
within a contiguous manufacturing complex.
(8) [(7)] Carbon adsorber--An add-on control device that
uses activated carbon to adsorb volatile organic compounds from a gas
stream.
(9) [(8)] Carbon adsorption system--A carbon adsorber
with an inlet and outlet for exhaust gases and a system to regenerate
the saturated adsorbent.
(10) [(9)] Coating--A material applied onto or im-
pregnated into a substrate for protective, decorative, or functional
purposes. Such materials include, but are not limited to, paints,
varnishes, sealants, adhesives, thinners, diluents, inks, maskants, and
temporary protective coatings.
(11) [(10)] Cold solvent cleaning--A batch process that
uses liquid solvent to remove soils from the surfaces of metal parts
or to dry the parts by spraying, brushing, flushing, and/or immersion
while maintaining the solvent below its boiling point. Wipe cleaning
(hand cleaning) is not included in this definition.
(12) [(11)] Combustion unit--Any boiler plant, furnace, in-
cinerator, flare, engine, or other device or system used to oxidize solid,
liquid, or gaseous fuels, but excluding motors and engines used in pro-
pelling land, water, and air vehicles.
(13) Combustion turbine--Any gas turbine system that is
gas and/or liquid fuel fired with or without power augmentation. This
unit is either attached to a foundation or is portable equipment oper-
ated at a specific minor or major source for more than 90 days in any
12-month period. Two or more gas turbines powering one shaft will be
treated as one unit.
(14) [(12)] Commercial hazardous waste management
facility--Any hazardous waste management facility that accepts
hazardous waste or polychlorinated biphenyl compounds for a charge,
except a captured facility that disposes only waste generated on-site
or a facility that accepts waste only from other facilities owned or
effectively controlled by the same person.
(15) [(13)] Commercial incinerator--An incinerator used
to dispose of waste material from retail and wholesale trade establish-
ments.
(16) [(14)] Commercial medical waste incinerator--A fa-
cility that accepts for incineration medical waste generated outside the
property boundaries of the facility.
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(17) [(15)] Component--A piece of equipment, including,
but not limited to, pumps, valves, compressors, and pressure relief
valves[,] that has the potential to leak volatile organic compounds.
(18) [(16)] Condensate--Liquids that result from the cool-
ing and/or pressure changes of produced natural gas. Once these liquids
are processed at gas plants or refineries or in any other manner, they are
no longer considered condensates.
(19) [(17)] Construction-demolition waste--Waste result-
ing from construction or demolition projects.
(20) [(18)] Control system or control device--Any part,
chemical, machine, equipment, contrivance, or combination of same,
used to destroy, eliminate, reduce, or control the emission of air con-
taminants to the atmosphere.
(21) [(19)] Conveyorized degreasing--A solvent cleaning
process that uses an automated parts handling system, typically a con-
veyor, to automatically provide a continuous supply of metal parts to
be cleaned or dried using either cold solvent or vaporized solvent. A
conveyorized degreasing process is fully enclosed except for the con-
veyor inlet and exit portals.
(22) [(20)] Criteria pollutant or standard--Any pollutant
for which there is a national ambient air quality standard established
under 40 Code of Federal Regulations Part 50.
(23) [(21)] Custody transfer--The transfer of produced
crude oil and/or condensate, after processing and/or treating in
the producing operations, from storage tanks or automatic transfer
facilities to pipelines or any other forms of transportation.
(24) [(22)] De minimis impact--A change in ground level
concentration of an air contaminant as a result of the operation of any
new major stationary source or of the operation of any existing source
that has undergone a major modification that [, which] does not exceed
the following specified amounts.
Figure: 30 TAC §101.1(24)
[Figure: 30 TAC §101.1(22)]
(25) [(23)] Domestic wastes--The garbage and rubbish
normally resulting from the functions of life within a residence.
(26) [(24)] Emissions banking--A system for recording
emissions reduction credits so they may be used or transferred for
future use.
(27) [(25)] Emissions event--Any upset event or unsched-
uled maintenance, startup, or shutdown activity, from a common cause
that results in unauthorized emissions of air contaminants from one or
more [an] emissions points at a regulated entity [point].
(28) [(26)] Emissions reduction credit--Any stationary
source emissions reduction that has been banked in accordance
with Chapter 101, Subchapter H, Division 1 of this title (relating to
Emission Credit Banking and Trading).
(29) [(27)] Emissions reduction credit certificate--The cer-
tificate issued by the executive director that indicates the amount of
qualified reduction available for use as offsets and the length of time
the reduction is eligible for use.
(30) [(28)] Emissions unit--Any part of a stationary source
that emits, or would have the potential to emit, any pollutant subject to
regulation under the Federal Clean Air Act.
(31) Excess opacity event--When an opacity reading
is equal to or exceeds 15 additional percentage points above an
applicable opacity limit, averaged over a six-minute period.
(32) [(29)] Exempt solvent--Those carbon compounds or
mixtures of carbon compounds used as solvents that have been ex-
cluded from the definition of volatile organic compound.
(33) [(30)] External floating roof--A cover or roof in an
open top tank that rests upon or is floated upon the liquid being con-
tained and is equipped with a single or double seal to close the space
between the roof edge and tank shell. A double seal consists of two
complete and separate closure seals, one above the other, containing an
enclosed space between them.
(34) [(31)] Federal motor vehicle regulation--Control of
Air Pollution from Motor Vehicles and Motor Vehicle Engines, 40
Code of Federal Regulations Part 85.
(35) [(32)] Federally enforceable--All limitations and con-
ditions that are enforceable by the United States Environmental Pro-
tection Agency administrator, including those requirements developed
under 40 Code of Federal Regulations (CFR) Parts 60 and 61; require-
ments within any applicable state implementation plan (SIP); and any
permit requirements established under 40 CFR §52.21 or under regula-
tions approved under 40 CFR Part 51, Subpart I [1], including operating
permits issued under the approved program that is incorporated into the
SIP and that expressly requires adherence to any permit issued under
such program.
(36) [(33)] Flare--An open combustion unit (i.e., lacking
an enclosed combustion chamber) whose combustion air is provided
by uncontrolled ambient air around the flame, and that [which] is used
as a control device. A flare may be equipped with a radiant heat shield
(with or without a refractory lining), but is not equipped with a flame
air control damping system to control the air/fuel mixture. In addition,
a flare may also use auxiliary fuel. The combustion flame may be ele-
vated or at ground level. A vapor combustor, as defined in this section,
is not considered a flare.
(37) [(34)] Fuel oil--Any oil meeting the American Society
for Testing and Materials (ASTM) specifications for fuel oil in ASTM
D396-01, Standard Specifications for Fuel Oils, revised 2001. This
includes fuel oil grades 1, 1 (Low Sulfur), 2, 2 (Low Sulfur), 4 (Light),
4, 5 (Light), 5 (Heavy), and 6.
(38) [(35)] Fugitive emission--Any gaseous or particulate
contaminant entering the atmosphere that could not reasonably pass
through a stack, chimney, vent, or other functionally equivalent open-
ing designed to direct or control its flow.
(39) [(36)] Garbage--Solid waste consisting of putresci-
ble animal and vegetable waste materials resulting from the handling,
preparation, cooking, and consumption of food, including waste mate-
rials from markets, storage facilities, and handling and sale of produce
and other food products.
(40) [(37)] Gasoline--Any petroleum distillate having a
Reid vapor pressure of four pounds per square inch (27.6 kilopascals)
or greater that [, which] is produced for use as a motor fuel, and is com-
monly called gasoline.
(41) [(38)] Hazardous waste management facility--All
contiguous land, including structures, appurtenances, and other
improvements on the land, used for processing, storing, or disposing
of hazardous waste. The term includes a publicly or privately owned
hazardous waste management facility consisting of processing,
storage, or disposal operational hazardous waste management units
such as one or more landfills, surface impoundments, waste piles,
incinerators, boilers, and industrial furnaces, including cement kilns,
injection wells, salt dome waste containment caverns, land treatment
facilities, or a combination of units.
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(42) [(39)] Hazardous waste management unit--A landfill,
surface impoundment, waste pile, boiler, industrial furnace, incinera-
tor, cement kiln, injection well, container, drum, salt dome waste con-
tainment cavern, or land treatment unit, or any other structure, vessel,
appurtenance, or other improvement on land used to manage hazardous
waste.
(43) [(40)] Hazardous wastes--Any solid waste identified
or listed as a hazardous waste by the administrator of the United States
Environmental Protection Agency [EPA] under the federal Solid Waste
Disposal Act, as amended by Resource Conservation and Recovery Act
[RCRA], 42 United States Code, §§6901 et seq., as amended.
(44) [(41)] Heatset (used in offset lithographic printing)--
Any operation where heat is required to evaporate ink oil from the print-
ing ink. Hot air dryers are used to deliver the heat.
(45) [(42)] High-bake coatings--Coatings designed to cure
at temperatures above 194 degrees Fahrenheit.
(46) [(43)] High-volume low-pressure spray guns--Equip-
ment used to apply coatings by means of a spray gun that operates be-
tween 0.1 and 10.0 pounds per square inch gauge air pressure.
(47) [(44)] Incinerator--An enclosed combustion appara-
tus and attachments that is used in the process of burning wastes for
the primary purpose of reducing its volume and weight by removing
the combustibles of the waste and is equipped with a flue for conduct-
ing products of combustion to the atmosphere. Any combustion device
that burns 10% or more of solid waste on a total British thermal unit
(Btu) heat input basis averaged over any one-hour period is considered
to be an incinerator. A combustion device without instrumentation or
methodology to determine hourly flow rates of solid waste and burning
1.0% or more of solid waste on a total Btu heat input basis averaged
annually is also considered to be an incinerator. An open-trench type
(with closed ends) combustion unit may be considered an incinerator
when approved by the executive director. Devices burning untreated
wood scraps, waste wood, or sludge from the treatment of wastewa-
ter from the process mills as a primary fuel for heat recovery are not
included under this definition. Combustion devices permitted under
this title as combustion devices other than incinerators will not be con-
sidered incinerators for application of any regulations within this title
provided they are installed and operated in compliance with the condi-
tion of all applicable permits.
(48) [(45)] Industrial boiler--A boiler located on the site
of a facility engaged in a manufacturing process where substances are
transformed into new products, including the component parts of prod-
ucts, by mechanical or chemical processes.
(49) [(46)] Industrial furnace--Cement kilns; lime kilns;
aggregate kilns; phosphate kilns; coke ovens; blast furnaces; smelt-
ing, melting, or refining furnaces, including pyrometallurgical devices
such as cupolas, reverberator furnaces, sintering machines, roasters, or
foundry furnaces; titanium dioxide chloride process oxidation reactors;
methane reforming furnaces; pulping recovery furnaces; combustion
devices used in the recovery of sulfur values from spent sulfuric acid;
and other devices the commission may list.
(50) [(47)] Industrial solid waste--Solid waste resulting
from, or incidental to, any process of industry or manufacturing, or
mining or agricultural operations, classified as follows.
(A) Class 1 industrial solid waste or Class 1 waste is any
industrial solid waste designated as Class 1 by the executive director
as any industrial solid waste or mixture of industrial solid wastes that
because of its concentration or physical or chemical characteristics is
toxic, corrosive, flammable, a strong sensitizer or irritant, a generator
of sudden pressure by decomposition, heat, or other means, and may
pose a substantial present or potential danger to human health or the
environment when improperly processed, stored, transported, or oth-
erwise managed, including hazardous industrial waste, as defined in
§335.1 and §335.505 of this title (relating to Definitions and Class 1
Waste Determination).
(B) Class 2 industrial solid waste is any individual solid
waste or combination of industrial solid wastes that cannot be described
as Class 1 or Class 3, as defined in §335.506 of this title (relating to
Class 2 Waste Determination).
(C) Class 3 industrial solid waste is any inert and essen-
tially insoluble industrial solid waste, including materials such as rock,
brick, glass, dirt, and certain plastics and rubber, etc., that are not read-
ily decomposable as defined in §335.507 of this title (relating to Class
3 Waste Determination).
(51) [(48)] Internal floating cover--A cover or floating roof
in a fixed roof tank that rests upon or is floated upon the liquid being
contained, and is equipped with a closure seal or seals to close the space
between the cover edge and tank shell.
(52) [(49)] Leak--A volatile organic compound concentra-
tion greater than 10,000 parts per million by volume or the amount
specified by applicable rule, whichever is lower; or the dripping or ex-
uding of process fluid based on sight, smell, or sound.
(53) [(50)] Liquid fuel--A liquid combustible mixture, not
derived from hazardous waste, with a heating value of at least 5,000
British thermal units per pound.
(54) [(51)] Liquid-mounted seal--A primary seal mounted
in continuous contact with the liquid between the tank wall and the
floating roof around the circumference of the tank.
(55) [(52)] Maintenance area--A geographic region of the
state previously designated nonattainment under the Federal Clean Air
Act (FCAA) Amendments of 1990 and subsequently redesignated to
attainment subject to the requirement to develop a maintenance plan
under 42 United States Code, §7505a. The following are the mainte-
nance areas within the state:
(A) Victoria Ozone Maintenance Area (60 Federal Reg-
ister (FR) [FR]12453)--Victoria County; and
(B) Collin County Lead Maintenance Area (64 FR
55421[ - 55425])--Portion of Collin County. Eastside: Starting at the
intersection of South Fifth Street and the fence line approximately
1,000 feet south of the Exide property line going north to the intersec-
tion of South Fifth Street and Eubanks Street; Northside: Proceeding
west on Eubanks to the Burlington Railroad tracks; Westside: Along
the Burlington Railroad tracks to the fence line approximately 1,000
feet south of the Exide property line; Southside: Fence line approxi-
mately 1,000 feet south of the Exide property line.
(56) [(53)] Maintenance plan--A revision to the applica-
ble state implementation plan, meeting the requirements of 42 United
States Code, §7505a.
(57) [(54)] Marine vessel--Any watercraft used, or capa-
ble of being used, as a means of transportation on water, and that is
constructed or adapted to carry, or that carries, oil, gasoline, or other
volatile organic liquid in bulk as a cargo or cargo residue.
(58) [(55)] Mechanical shoe seal--A metal sheet that is
held vertically against the storage tank wall by springs or weighted
levers and is connected by braces to the floating roof. A flexible coated
fabric (envelope) spans the annular space between the metal sheet and
the floating roof.
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(59) [(56)] Medical waste--Waste materials identified by
the Department of State Health Services as "special waste from health
care-related facilities" and those waste materials commingled and dis-
carded with special waste from health care-related facilities.
(60) [(57)] Metropolitan Planning Organization--That or-
ganization designated as being responsible, together with the state, for
conducting the continuing, cooperative, and comprehensive planning
process under 23 United States Code (USC), §134 and 49 USC, §1607.
(61) [(58)] Mobile emissions reduction credit--The credit
obtained from an enforceable, permanent, quantifiable, and surplus (to
other federal and state regulations) emissions reduction generated by
a mobile source as set forth in Chapter 114, Subchapter E or F of this
title (relating to Low Emission Vehicle Fleet Requirements and Vehicle
Retirement and Mobile Emission Reduction Credits), and that [which]
has been banked in accordance with Subchapter H, Division 1 of this
chapter.
(62) [(59)] Motor vehicle--A self-propelled vehicle
designed for transporting persons or property on a street or highway.
(63) [(60)] Motor vehicle fuel dispensing facility--Any site
where gasoline is dispensed to motor vehicle fuel tanks from stationary
storage tanks.
(64) [(61)] Municipal solid waste--Solid waste resulting
from, or incidental to, municipal, community, commercial, institu-
tional, and recreational activities, including garbage, rubbish, ashes,
street cleanings, dead animals, abandoned automobiles, and all other
solid waste except industrial solid waste.
(65) [(62)] Municipal solid waste facility--All contiguous
land, structures, other appurtenances, and improvements on the land
used for processing, storing, or disposing of solid waste. A facility may
be publicly or privately owned and may consist of several processing,
storage, or disposal operational units, e.g., one or more landfills, sur-
face impoundments, or combinations of them.
(66) [(63)] Municipal solid waste landfill--A discrete area
of land or an excavation that receives household waste and that is not a
land application unit, surface impoundment, injection well, or waste
pile, as those terms are defined under 40 Code of Federal Regula-
tions §257.2. A municipal solid waste landfill (MSWLF) unit also
may receive other types of Resource Conservation and Recovery Act
[RCRA] Subtitle D wastes, such as commercial solid waste, nonhaz-
ardous sludge, conditionally exempt small-quantity generator waste,
and industrial solid waste. Such a landfill may be publicly or privately
owned. An MSWLF unit may be a new MSWLF unit, an existing
MSWLF unit, or a lateral expansion.
(67) [(64)] National ambient air quality standard--Those
standards established under 42 United States Code, §7409, including
standards for carbon monoxide, lead, nitrogen dioxide, ozone, inhal-
able particulate matter, and sulfur dioxide.
(68) [(65)] Net ground-level concentration--The concen-
tration of an air contaminant as measured at or beyond the property
boundary minus the representative concentration flowing onto a prop-
erty as measured at any point. Where there is no expected influence of
the air contaminant flowing onto a property from other sources, the net
ground level concentration may be determined by a measurement at or
beyond the property boundary.
(69) [(66)] New source--Any stationary source, the
construction or modification of which was commenced after March
5, 1972.
(70) [67)] Nonattainment area--A defined region within
the state that is designated by the United States Environmental Pro-
tection Agency (EPA) as failing to meet the national ambient air qual-
ity standard for a pollutant for which a standard exists. The EPA will
designate the area as nonattainment under the provisions of 42 United
States Code, §7407(d). For the official list and boundaries of nonat-
tainment areas, see 40 Code of Federal Regulations Part 81 and perti-
nent Federal Register (FR) notices. The following areas comprise the
nonattainment areas within the state for all national ambient air quality
standards (NAAQS). EPA has indicated that it will revoke the one-hour
ozone standard in full, including the associated designations and clas-
sifications, on June 15, 2005, which is one year following the effective
date of the designations for the eight-hour NAAQS of June 15, 2004.
(A) Carbon monoxide (CO). El Paso CO nonattainment
area (56 FR 56694)--Classified as a Moderate CO nonattainment area
with a design value less than or equal to 12.7 parts per million. Portion
of El Paso County. Portion of the city limits of El Paso: That portion of
the City of El Paso bounded on the north by Highway 10 from Porfirio
Diaz Street to Raynolds Street, Raynolds Street from Highway 10 to
the Southern Pacific Railroad lines, the Southern Pacific Railroad lines
from Raynolds Street to Highway 62, Highway 62 from the Southern
Pacific Railroad lines to Highway 20, and Highway 20 from Highway
62 to Polo Inn Road. Bounded on the east by Polo Inn Road from
Highway 20 to the Texas-Mexico border. Bounded on the south by
the Texas-Mexico border from Polo Inn Road to Porfirio Diaz Street.
Bounded on the west by Porfirio Diaz Street from the Texas-Mexico
border to Highway 10.
(B) Inhalable particulate matter (PM
10
). El Paso PM
10
nonattainment area (56 FR 56694)--Classified as a Moderate PM
10
nonattainment area. Portion of El Paso County that [which] comprises
the El Paso city limit boundaries as they existed on November 15,
1990.
(C) Lead. No designated nonattainment areas.
(D) Nitrogen dioxide. No designated nonattainment ar-
eas.
(E) Ozone (one-hour).
(i) Houston-Galveston-Brazoria (HGB) [Hous-
ton/Galveston/Brazoria] one-hour ozone nonattainment area (56 FR
56694)--Classified as a Severe-17 ozone nonattainment area. Con-
sists of Brazoria, Chambers, Fort Bend, Galveston, Harris, Liberty,
Montgomery, and Waller Counties.
(ii) El Paso one-hour ozone nonattainment area (56
FR 56694)--Classified as a Serious ozone nonattainment area. Consists
of El Paso County.
(iii) Beaumont-Port Arthur (BPA) [Beaumont/Port
Arthur] one-hour ozone nonattainment area (69 FR 16483)--Classified
as a Serious ozone nonattainment area. Consists of Hardin, Jefferson,
and Orange Counties.
(iv) Dallas-Fort Worth [Dallas/Fort Worth] one-hour
ozone nonattainment area (63 FR 8128)--Classified as a Serious ozone
nonattainment area. Consists of Collin, Dallas, Denton, and Tarrant
Counties.
(F) Ozone (eight-hour).
(i) HGB [Houston/Galveston/Brazoria] eight-hour
ozone nonattainment area (69 FR 23936)--Classified as a Moderate
ozone nonattainment area. Consists of Brazoria, Chambers, Fort
Bend, Galveston, Harris, Liberty, Montgomery, and Waller Counties.
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(ii) BPA [Beaumont/Port Arthur] eight-hour ozone
nonattainment area (69 FR 23936)--Classified as a Marginal ozone
nonattainment area. Consists of Hardin, Jefferson, and Orange Coun-
ties.
(iii) Dallas-Fort Worth [Dallas/Fort Worth]
eight-hour ozone nonattainment area (69 FR 23936)--Classified as
a Moderate ozone nonattainment area. Consists of Collin, Dallas,
Denton, Ellis, Johnson, Kaufman, Parker, Rockwall, and Tarrant
Counties.
(iv) San Antonio eight-hour ozone nonattainment
area (69 FR 23936)--Classified under the Federal Clean Air Act, Title
I, Part D, Subpart 1 (42 United States Code, §7502), nonattainment
deferred to September 30, 2005, or as extended by EPA.
(G) Sulfur dioxide. No designated nonattainment areas.
(71) [(68)] Non-reportable emissions event--Any
emissions event that in any 24-hour period does not result in an
unauthorized emission equal to or in excess of the reportable quantity
[is not a reportable emissions event] as defined in this section.
(72) [(69)] Opacity--The degree to which an emission of
air contaminants obstructs the transmission of light expressed as the
percentage of light obstructed as measured by an optical instrument or
trained observer.
(73) [(70)] Open-top vapor degreasing--A batch solvent
cleaning process that is open to the air and that uses boiling solvent
to create solvent vapor used to clean or dry metal parts through con-
densation of the hot solvent vapors on the colder metal parts.
(74) [(71)] Outdoor burning--Any fire or smoke-producing
process that is not conducted in a combustion unit.
(75) [(72)] Particulate matter--Any material, except un-
combined water, that exists as a solid or liquid in the atmosphere or
in a gas stream at standard conditions.
(76) [(73)] Particulate matter emissions--All finely-di-
vided solid or liquid material, other than uncombined water, emitted
to the ambient air as measured by United States Environmental
Protection Agency Reference Method 5, as specified at 40 Code of
Federal Regulations (CFR) Part 60, Appendix A, modified to include
particulate caught by an impinger train; by an equivalent or alternative
method, as specified at 40 CFR Part 51; or by a test method specified
in an approved state implementation plan.
(77) [(74)] Petroleum refinery--Any facility engaged in
producing gasoline, kerosene, distillate fuel oils, residual fuel oils, lu-
bricants, or other products through distillation of crude oil, or through
the redistillation, cracking, extraction, reforming, or other processing
of unfinished petroleum derivatives.
(78) [(75)] PM
10
--Particulate matter with an aerodynamic
diameter less than or equal to a nominal ten micrometers as measured
by a reference method based on 40 Code of Federal Regulations (CFR)
Part 50, Appendix J, and designated in accordance with 40 CFR Part
53, or by an equivalent method designated with that Part 53.
(79) [(76)] PM
10
emissions--Finely-divided solid or liquid
material with an aerodynamic diameter less than or equal to a nominal
ten micrometers emitted to the ambient air as measured by an applica-
ble reference method, or an equivalent or alternative method specified
in 40 Code of Federal Regulations Part 51, or by a test method speci-
fied in an approved state implementation plan.
(80) [(77)] Polychlorinated biphenyl compound--A com-
pound subject to 40 Code of Federal Regulations Part 761.
(81) [(78)] Process or processes--Any action, operation,
or treatment embracing chemical, commercial, industrial, or manufac-
turing factors such as combustion units, kilns, stills, dryers, roasters,
and equipment used in connection therewith, and all other methods or
forms of manufacturing or processing that may emit smoke, particulate
matter, gaseous matter, or visible emissions.
(82) [(79)] Process weight per hour--"Process weight" is
the total weight of all materials introduced or recirculated into any spe-
cific process that may cause any discharge of air contaminants into the
atmosphere. Solid fuels charged into the process will be considered as
part of the process weight, but liquid and gaseous fuels and combustion
air will not. The "process weight per hour" will be derived by divid-
ing the total process weight by the number of hours in one complete
operation from the beginning of any given process to the completion
thereof, excluding any time during that the equipment used to conduct
the process is idle. For continuous operation, the "process weight per
hour" will be derived by dividing the total process weight for a 24-hour
period by 24.
(83) [(80)] Property--All land under common control or
ownership coupled with all improvements on such land, and all fixed
or movable objects on such land, or any vessel on the waters of this
state.
(84) [(81)] Reasonable further progress--Annual incre-
mental reductions in emissions of the applicable air contaminant that
are sufficient to provide for attainment of the applicable national
ambient air quality standard in the designated nonattainment areas by
the date required in the state implementation plan.
(85) Regulated entity--All regulated units, facilities, equip-
ment, structures, or sources at one street address or location that are
owned or operated by the same person. The term includes any prop-
erty under common ownership or control identified in a permit or used
in conjunction with the regulated activity at the same street address or
location. Owners or operators of pipelines, gathering lines, and flow-
lines under common ownership or control in a particular county may
be treated as a single regulated entity for purposes of assessment and
regulation of emissions events.
(86) [(82)] Remote reservoir cold solvent cleaning--Any
cold solvent cleaning operation in which liquid solvent is pumped to a
sink-like work area that drains solvent back into an enclosed container
while parts are being cleaned, allowing no solvent to pool in the work
area.
(87) [(83)] Reportable emissions event--Any emissions
event that [which,] in any 24-hour period, results in an unauthorized
emission equal to or in excess of the reportable quantity as defined in
this section.
(88) [(84)] Reportable quantity (RQ)--Is as follows for
each facility:
(A) for individual air contaminant compounds and
specifically listed mixtures by name or Chemical Abstracts Service
(CAS) number, either:
(i) the lowest of the quantities:
(I) listed in 40 Code of Federal Regulations
(CFR) Part 302 [§302], Table 302.4, the column "final RQ";
(II) listed in 40 CFR Part 355 [§355], Appendix
A, the column "Reportable Quantity"; or
(III) listed as follows:
(-a-) butanes (any isomer)--5,000 pounds;
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(-b-) butenes (any isomer, except 1,3-bu-
tadiene)--5,000 pounds, except in the Houston-Galveston-Brazoria
[Houston/Galveston/Brazoria] (HGB) and Beaumont-Port Arthur
[Beaumont/Port Arthur] (BPA) ozone nonattainment areas as defined
in paragraph (70)(E)(i) and (iii) [(67)(E)(i) and (iii)] of this section,
where the RQ must [shall] be 100 pounds;
(-c-) ethylene--5,000 pounds, except in the
HGB and BPA ozone nonattainment areas as defined in paragraph
(70)(E)(i) and (iii) [(67)(E)(i) and (iii)] of this section, where the RQ
must [shall] be 100 pounds;
(-d-) carbon monoxide--5,000 pounds;
(-e-) pentanes (any isomer)--5,000 pounds;
(-f-) propane--5,000 pounds;
(-g-) propylene--5,000 pounds, except in the
HGB and BPA ozone nonattainment areas as defined in paragraph
(70)(E)(i) and (iii) [(67)(E)(i) and (iii)] of this section, where the RQ
must [shall] be 100 pounds;
(-h-) ethanol--5,000 pounds;
(-i-) isopropyl alcohol--5,000 pounds;
(-j-) mineral spirits--5,000 pounds;
(-k-) hexanes (any isomer)--5,000 pounds;
(-l-) octanes (any isomer)--5,000 pounds;
(-m-) decanes (any isomer)--5,000 pounds;
(-n-) acetaldehyde--1,000 pounds, except in
the HGB and BPA ozone nonattainment areas as defined in paragraph
(70)(E)(i) and (iii) [(67)(E)(i) and (iii)] of this section, where the RQ
must [shall] be 100 pounds;
(-o-) toluene--1,000 pounds, except in the
HGB and BPA ozone nonattainment areas as defined in paragraph
(70)(E)(i) and (iii) [(67)(E)(i) and (iii)] of this section, where the RQ
must [shall] be 100 pounds;
(-p-) oxides of nitrogen [oxide]--200 [100]
pounds in ozone nonattainment, ozone maintenance, early action
compact areas, Nueces County, and San Patricio County, and 5,000
pounds in all other areas of the state, which should [shall] be used
instead of the RQs for nitrogen oxide and nitrogen dioxide [RQ]
provided in 40 CFR Part 302 [§302], Table 302.4, the column "final
RQ"; [or]
(-q-) chlorodifluoromethane (HCFC-22)--
5,000 pounds [nitrogen dioxide - 100 pounds, which shall be used
instead of the RQ listed in 40 CFR §302, Table 302.4, the column


























































(ii) if not listed in clause (i) of this subparagraph[,
100 pounds;]:
(I) 100 pounds in nonattainment, maintenance,
early action compact areas, Nueces County, and San Patricio County;
or
(II) 5,000 pounds in all other areas of the state;
(B) for mixtures of air contaminant compounds:
(i) where the relative amount of individual air con-
taminant compounds is known through common process knowledge or
prior engineering analysis or testing, any amount of an individual air
contaminant compound that equals or exceeds the amount specified in
subparagraph (A) of this paragraph;
(ii) where the relative amount of individual air con-
taminant compounds in subparagraph (A)(i) of this paragraph is not
known, any amount of the mixture that equals or exceeds the amount
for any single air contaminant compound that is present in the mixture
and listed in subparagraph (A)(i) of this paragraph;
(iii) where each of the individual air contaminant
compounds listed in subparagraph (A)(i) of this paragraph are known
to be less than 0.02% by weight of the mixture, and each of the
other individual air contaminant compounds covered by subparagraph
(A)(ii) of this paragraph are known to be less than 2.0% by weight
of the mixture, any total amount of the mixture of air contaminant
compounds greater than or equal to 5,000 pounds; or
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(iv) where natural gas excluding methane and
ethane, or air emissions from crude oil are known to be in an amount
greater than or equal to 5,000 pounds or associated hydrogen sulfide
and mercaptans in a total amount greater than 100 pounds, whichever
occurs first;
(C) for opacity from boilers and combustion turbines as
defined in this section fueled by natural gas, coal, lignite, wood, [or]
fuel oil containing hazardous air pollutants at a concentration of less
than 0.02% by weight, or gaseous fuels other than natural gas, pro-
vided the hazardous air pollutants or highly reactive volatile organic
compound content of the fuel does not exceed 0.02% by weight, opac-
ity that is equal to or exceeds 15 additional percentage points above
the applicable limit, averaged over a six-minute period. Opacity is the
only RQ applicable to boilers and combustion turbines described in this
paragraph; or [and]
(D) for facilities where air contaminant compounds are
measured directly by a continuous emission monitoring system provid-
ing updated readings at a minimum 15-minute interval an amount, ap-
proved by the executive director based on any relevant conditions and
a screening model, that would be reported prior to ground level con-
centrations reaching at any distance beyond the closest regulated entity
[facility] property line:
(i) less than one-half of any applicable ambient air
standards; and
(ii) less than two times the concentration of applica-
ble air emission limitations.
(89) [(85)] Rubbish--Nonputrescible solid waste, consist-
ing of both combustible and noncombustible waste materials. Com-
bustible rubbish includes paper, rags, cartons, wood, excelsior, furni-
ture, rubber, plastics, yard trimmings, leaves, and similar materials.
Noncombustible rubbish includes glass, crockery, tin cans, aluminum
cans, metal furniture, and like materials that will not burn at ordinary
incinerator temperatures (1,600 degrees Fahrenheit to 1,800 degrees
Fahrenheit).
(90) [(86)] Scheduled maintenance, startup, or shutdown
activity--For activities with unauthorized emissions that are expected to
exceed a reportable quantity (RQ), a scheduled maintenance, startup,
or shutdown activity is an activity that [for which] the owner or oper-
ator of the regulated entity [facility] provides timely prior notice and
a final report as required by §101.211 of this title (relating to Sched-
uled Maintenance, Startup, and Shutdown Reporting and Recordkeep-
ing Requirements); the notice or final report includes the information
required in §101.211 of this title; and the actual unauthorized emis-
sions from the activity do not exceed the emissions estimates submit-
ted in the initial notification by more than an RQ. For activities with
unauthorized emissions that are not expected to, and do not, exceed
an RQ, a scheduled maintenance, startup, or shutdown activity is one
that is recorded as required by §101.211 of this title. Expected ex-
cess opacity events as described in §101.201(e) of this title (relating to
Emissions Event Reporting and Recordkeeping Requirements) result-
ing from scheduled maintenance, startup, or shutdown activities are
those that provide prior notice (if required), and are recorded and re-
ported as required by §101.211 of this title.
[(87) Site--For the purposes of Subchapter F of this chapter,
means shall mean all regulated units, facilities, equipment, structures,
or sources at one street address or location that are owned or operated by
the same person. Site includes any property identified in the permit or
used in connection with the regulated activity at the same street address
or location.]
(91) [(88)] Sludge--Any solid or semi-solid, or liquid
waste generated from a municipal, commercial, or industrial waste-
water treatment plant; water supply treatment plant, exclusive of the
treated effluent from a wastewater treatment plant; or air pollution
control equipment.
(92) [(89)] Smoke--Small gas-born particles resulting
from incomplete combustion consisting predominately of carbon and
other combustible material and present in sufficient quantity to be
visible.
(93) [(90)] Solid waste--Garbage, rubbish, refuse, sludge
from a waste water treatment plant, water supply treatment plant, or
air pollution control equipment, and other discarded material, includ-
ing solid, liquid, semisolid, or containerized gaseous material resulting
from industrial, municipal, commercial, mining, and agricultural oper-
ations and from community and institutional activities. The term does
not include:
(A) solid or dissolved material in domestic sewage, or
solid or dissolved material in irrigation return flows, or industrial dis-
charges subject to regulation by permit issued under the Texas Water
Code, Chapter 26;
(B) soil, dirt, rock, sand, and other natural or man-made
inert solid materials used to fill land, if the object of the fill is to make
the land suitable for the construction of surface improvements; or
(C) waste materials that result from activities associ-
ated with the exploration, development, or production of oil or gas,
or geothermal resources, and other substance or material regulated by
the Railroad Commission of Texas under [the] Natural Resources Code,
§91.101, unless the waste, substance, or material results from activities
associated with gasoline plants, natural gas liquids processing plants,
pressure maintenance plants, or repressurizing plants and is hazardous
waste as defined by the administrator of the United States Environ-
mental Protection Agency [EPA] under the federal Solid Waste Dis-
posal Act, as amended by Resource Conservation and Recovery Act
[RCRA], as amended (42 United States Code, §§6901 et seq.).
(94) [(91)] Sour crude--A crude oil that will emit a sour
gas when in equilibrium at atmospheric pressure.
(95) [(92)] Sour gas--Any natural gas containing more than
1.5 grains of hydrogen sulfide per 100 cubic feet, or more than 30 grains
of total sulfur per 100 cubic feet.
(96) [(93)] Source--A point of origin of air contaminants,
whether privately or publicly owned or operated. Upon request of a
source owner, the executive director shall determine whether multiple
processes emitting air contaminants from a single point of emission
will be treated as a single source or as multiple sources.
(97) [(94)] Special waste from health care related facili-
ties--A solid waste that if improperly treated or handled, may serve to
transmit infectious disease(s) and that [which] is comprised of the fol-
lowing: animal waste, bulk blood and blood products, microbiological
waste, pathological waste, and sharps.
(98) [(95)] Standard conditions--A condition at a temper-
ature of 68 degrees Fahrenheit (20 degrees Centigrade) and a pressure
of 14.7 pounds per square inch absolute (101.3 kiloPascals). Pollutant
concentrations from an incinerator will be corrected to a condition of
50% excess air if the incinerator is operating at greater than 50% excess
air.
(99) [(96)] Standard metropolitan statistical area--An area
consisting of a county or one or more contiguous counties that is offi-
cially so designated by the United States Bureau of the Budget.
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(100) [(97)] Submerged fill pipe--A fill pipe that extends
from the top of a tank to have a maximum clearance of six inches (15.2
centimeters) from the bottom or, when applied to a tank that is loaded
from the side, that has a discharge opening entirely submerged when
the pipe used to withdraw liquid from the tank can no longer withdraw
liquid in normal operation.
(101) [(98)] Sulfur compounds--All inorganic or organic
chemicals having an atom or atoms of sulfur in their chemical structure.
(102) [(99)] Sulfuric acid mist/sulfuric acid--Emissions of
sulfuric acid mist and sulfuric acid are considered to be the same air




and must [shall] include sulfuric acid
liquid mist, sulfur trioxide, and sulfuric acid vapor as measured by Test
Method 8 in 40 Code of Federal Regulations Part 60, Appendix A.
(103) [(100)] Sweet crude oil and gas--Those crude petro-
leum hydrocarbons that are not "sour" as defined in this section.
(104) [(101)] Total suspended particulate--Particulate mat-
ter as measured by the method described in 40 Code of Federal Regu-
lations Part 50, Appendix B.
(105) [(102)] Transfer efficiency--The amount of coating
solids deposited onto the surface or a part of product divided by the total
amount of coating solids delivered to the coating application system.
(106) [(103)] True vapor pressure--The absolute aggregate
partial vapor pressure, measured in pounds per square inch absolute, of
all volatile organic compounds at the temperature of storage, handling,
or processing.
(107) [(104)] Unauthorized emissions--Emissions of any
air contaminant except carbon dioxide, water, nitrogen, methane,
ethane, noble gases, hydrogen, and oxygen that exceed any air
emission limitation in a permit, rule, or order of the commission or as
authorized by Texas Clean Air Act, §382.0518(g).
(108) [(105)] Upset event--An unplanned or unanticipated
occurrence or excursion of a process or operation that results in unau-
thorized emissions.
(109) [(106)] Utility boiler--A boiler used to produce elec-
tric power, steam, or heated or cooled air, or other gases or fluids for
sale.
(110) [(107)] Vapor combustor--A partially enclosed com-
bustion device used to destroy volatile organic compounds by smoke-
less combustion without extracting energy in the form of process heat
or steam. The combustion flame may be partially visible, but at no
time does the device operate with an uncontrolled flame. Auxiliary
fuel and/or a flame air control damping system that [, which] can oper-
ate at all times to control the air/fuel mixture to the combustor’s flame
zone, may be required to ensure smokeless combustion during opera-
tion.
(111) [(108)] Vapor-mounted seal--A primary seal
mounted so there is an annular space underneath the seal. The annular
vapor space is bounded by the bottom of the primary seal, the tank
wall, the liquid surface, and the floating roof or cover.
(112) [(109)] Vent--Any duct, stack, chimney, flue, con-
duit, or other device used to conduct air contaminants into the atmos-
phere.
(113) [(110)] Visible emissions--Particulate or gaseous
matter that can be detected by the human eye. The radiant energy
from an open flame is considered to be a visible emission under this
definition.
(114) [(111)] Volatile organic compound--As defined in 40
Code of Federal Regulations §51.100(s), except §51.100(s)(2) - (4), as
amended on November 29, 2004 (69 FR 69290 [- 69304]).
(115) [(112)] Volatile organic compound (VOC) water
separator--Any tank, box, sump, or other container in which any VOC,
floating on or contained in water entering such tank, box, sump, or
other container, is physically separated and removed from such water
prior to outfall, drainage, or recovery of such water.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on June 30, 2005.
TRD-200502692
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 239-6087
♦ ♦ ♦
SUBCHAPTER F. EMISSIONS EVENTS AND
SCHEDULED MAINTENANCE, STARTUP, AND
SHUTDOWN ACTIVITIES
DIVISION 1. EMISSIONS EVENTS
30 TAC §101.201
STATUTORY AUTHORITY
The amendment is adopted under Texas Water Code, §5.103,
concerning Rules, and §5.105, concerning General Policy,
which authorize the commission to adopt rules necessary to
carry out its powers and duties under the Texas Water Code;
and under Texas Health and Safety Code, §382.017, concern-
ing Rules, which authorizes the commission to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act. The amendment is also adopted under Texas Health and
Safety Code, §382.002, concerning Policy and Purpose, which
establishes the commission’s purpose to safeguard the state
air resources, consistent with the protection of public health,
general welfare, and physical property; §382.011, concerning
General Powers and Duties, which authorizes the commission
to control the quality of the state air; §382.012, concerning State
Air Control Plan, which authorizes the commission to prepare
and develop a general, comprehensive plan for the control of the
state air; §382.014, concerning Emissions Inventory, which au-
thorizes the commission to require submittal of emissions data;
§382.0215, concerning Assessment of Emissions Due to Emis-
sions Events, which authorizes the commission to collect and
assess unauthorized emissions data due to emissions events;
§382.0216, concerning Regulation of Emissions Events, which
authorizes the commission to establish criteria for determining
when emissions events are excessive and to require facilities
to take action to reduce emissions from excessive emissions
events; and §382.085, concerning Unauthorized Emissions
Prohibited, which prohibits emissions of air contaminants except
as authorized by commission by rule or order.
The proposed amendment implements Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.017, 382.0215, and
382.0216.
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§101.201. Emissions Event Reporting and Recordkeeping Require-
ments.
(a) The following requirements for reportable emissions
events [shall] apply.
(1) As soon as practicable, but not later than 24 hours after
the discovery of an emissions event, the owner or operator of a regu-
lated entity [facility] shall:
(A) (No change.)
(B) notify the commission office for the region in which
the regulated entity [facility] is located, and all appropriate local air
pollution control agencies with jurisdiction, if the emissions event is
reportable.
(2) The notification for reportable emissions events for
each regulated entity [facility], except for boilers or combustion
turbines referenced in the definition of reportable quantity (RQ) in
§101.1 of this title (relating to Definitions) must [shall] at a minimum,
identify for each facility with emissions that exceed an RQ:
(A) the name of the owner or operator of the regulated
entity [facility] experiencing an emissions event;
(B) the commission Regulated Entity Number and air
account number of the regulated entity [facility] experiencing an emis-
sions event, if a Regulated Entity Number and air [an] account number
exists. If a Regulated Entity Number and air account number does not
exist, then identify the location of the release and a contact telephone
number;
[(C) the physical location of the point at which emis-
sions to the atmosphere occurred;]
(C) [(D)] the common name of the process unit or area,
the common name of the facility that [which] incurred the emissions
event, and the common name of the emission point where the unautho-
rized emissions were released to the atmosphere;
(D) [(E)] the date and time of the discovery of the emis-
sions event;
(E) [(F)] the estimated duration of the emissions event;
(F) [(G)] the compound descriptive type of the individ-
ually listed compounds or mixtures of air contaminants, in the defi-
nition of RQ in §101.1 of this title that [, which] are known through
common process knowledge, past engineering analysis, or testing to
have equaled or exceeded the RQ;
(G) [(H)] the estimated total quantities [and the autho-
rized emissions limits] for those compounds or mixtures described in
subparagraph (F) [(G)] of this paragraph[, and, if applicable, the esti-
mated opacity and the authorized opacity limit];
(H) [(I)] the best known cause of the emissions event
at the time of the notification, if known; and
(I) [(J)] the actions taken, or being taken, to correct the
emissions event and minimize the emissions.
(3) The notification for reportable emissions events for
boilers or combustion turbines referenced in the definition of RQ in
§101.1 of this title must [shall] identify for each facility with emissions
that exceed an RQ:
(A) the name of the owner or operator of the regulated
entity [facility] experiencing an emissions event;
(B) the commission Regulated Entity Number and air
account number of the regulated entity [facility] experiencing an emis-
sions event, if a Regulated Entity Number and air [an] account number
exists. If a Regulated Entity Number and air account number does not
exist, then identify the location of the release and a contact telephone
number;
[(C) the physical location of the point from which the
opacity occurred;]
(C) [(D)] the best known cause of the emissions event,
if known at the time of notification;
(D) [(E)] the common name of the process unit or area,
the common name [and the agency-established facility identification
number] of the facility that experienced the emissions event, and the
common name [and the agency-established emission point number]
where the unauthorized emissions were released to the atmosphere[.
Owners or operators of those facilities and emission points for which
the agency has not established facility identification numbers or emis-
sion point numbers are not required to provide the facility identifica-
tion number and emission point number in the report, but are required
to provide the common names in the report];
(E) [(F)] the date and time of the discovery of the emis-
sions event;
(F) [(G)] the estimated duration or expected duration
of the emissions event;
(G) [(H)] the estimated opacity; and
[(I) the authorized opacity limit for the source having
the emissions event; and]
(H) [(J)] the actions taken, or being taken, to correct
the emissions event and minimize the emissions.
(4) The owner or operator of a regulated entity [facility] ex-
periencing an emissions event must provide, in writing, additional or
more detailed information on the emissions event when requested by
the executive director or any air pollution control agency with jurisdic-
tion, within the time frames established in the request.
(5) The owner or operator of a regulated entity [facility]
experiencing a reportable emissions event that [which] also requires
an initial notification under §327.3 of this title (relating to Notification
Requirements) may satisfy the initial notification requirements of this
section by complying with the requirements under §327.3 of this title.
(b) The owner or operator of a regulated entity [facility] expe-
riencing an emissions event shall create a final record of all reportable
and non-reportable emissions events as soon as practicable, but no later
than two weeks after the end of an emissions event. Final records must
[shall] be maintained on-site for a minimum of five years and be made
readily available upon request to commission staff or personnel of any
air pollution program with jurisdiction. If a regulated entity [site] is
not normally staffed, records of emissions events may be maintained at
the staffed location within Texas that is responsible for the day-to-day
operations of the regulated entity [site]. [Such records shall identify:]
(1) The final record of a reportable emissions event must
identify for each facility:
(A) [(1)] the name of the owner or operator of the reg-
ulated entity [facility] experiencing an emissions event;
(B) [(2)] the commission Regulated Entity Number and
air account number of the regulated entity [facility] experiencing an
emissions event, if a Regulated Entity Number and air [the] account
number exists. If a Regulated Entity Number and air account number
does not exist, then identify the location of the release and a contact
telephone number;
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(C) [(3)] the physical location of the point at which
emissions to the atmosphere occurred;
(D) [(4)] the common name of the process unit or area,
the common name and the agency-established facility identification
number of the facility that experienced the emissions event, and the
common name and the agency-established emission point number
where the unauthorized emissions were released to the atmosphere.
Owners or operators of those facilities and emission points that [for
which] the agency has not established facility identification numbers
or emission point numbers for are not required to provide the facility
identification number and emission point number in the report, but are
required to provide the common names in the report.
(E) [(5)] the date and time of the discovery of the emis-
sions event;
(F) [(6)] the estimated duration of the emissions event;
(G) [(7)] the compound descriptive type of all individ-
ually listed compounds or mixtures of air contaminants[,] in the defi-
nition of RQ in §101.1 of this title, by facility, that [which] are known
through common process knowledge or past engineering analysis or
testing to have been released during the emissions event, except for
boilers or combustion turbines referenced in the definition of RQ in
§101.1 of this title. Compounds or mixtures of air contaminants, that
have an RQ greater than or equal to 100 pounds and the amount re-
leased is less than ten pounds in a 24-hour period, are not required to
be specifically listed in the report, instead these compounds or mixtures
of air contaminants may be identified together as "other";
(H) [(8)] the estimated total quantities for those com-
pounds or mixtures described in subparagraph (G) [paragraph (7)] of
this paragraph [subsection], the preconstruction authorization number
or rule citation of the standard permit, permit by rule, or rule governing
the regulated entity [facility] involved in the emissions event, autho-
rized emissions limits for the facility involved in the emissions events,
[and, if applicable, the estimated opacity and authorized opacity limit,]
except for boilers or combustion turbines referenced in the definition
of RQ in §101.1 of this title which record only the authorized opacity
limit and the estimated opacity during the emissions event. Methods
of estimates for facilities with authorizations should be consistent with
the methods used in the applicable permit application, rule, or order
of the commission. For all other situations, good engineering practice
should be utilized. Estimated emissions from compounds or mixtures
of air contaminants that are identified as "other" under subparagraph
(G) of this paragraph, are not required for each individual compound
or mixture of air contaminants, however, a total estimate of emissions
must be provided for the category identified as "other";
(I) [(9)] the basis used for determining the quantity of
air contaminants emitted, except for boilers or combustion turbines ref-
erenced in the definition of RQ in §101.1 of this title;
(J) [(10)] the best known cause of the emissions event
at the time of reporting;
(K) [(11)] the actions taken, or being taken, to correct
the emissions event and minimize the emissions; and
(L) [(12)] any additional information necessary to eval-
uate the emissions event.
(2) Records of non-reportable emissions events must iden-
tify:
(A) the name of the owner or operator of the regulated
entity experiencing an emissions event;
(B) the commission Regulated Entity Number and air
account number of the regulated entity experiencing an emissions
event, if a Regulated Entity Number and air account number exists. If a
Regulated Entity Number and air account number does not exist, then
identify the location of the release and a contact telephone number;
(C) the physical location of the point at which emissions
to the atmosphere occurred;
(D) the common name of the process unit or area, the
common name of the facility that experienced the emissions event, and
the common name of the emission point where the unauthorized emis-
sions were released to the atmosphere;
(E) the date and time of the discovery of the emissions
event;
(F) the estimated duration of the emissions event;
(G) the compound descriptive type of the individually
listed compounds or mixtures of air contaminants, by facility, in the
definition of RQ in §101.1 of this title, that are known through com-
mon process knowledge, past engineering analysis, except for boilers
or combustion turbines referenced in the definition of RQ in §101.1 of
this title and that were unauthorized. Compounds or mixtures of air
contaminants, that have an RQ greater than or equal to 100 pounds and
the amount released is less than ten pounds in a 24-hour period, are not
required to be specifically listed in the report, instead these compounds
or mixtures of air contaminants may be identified together as "other";
(H) the estimated total quantities and the authorized
emissions limits for those compounds or mixtures described in
subparagraph (G) of this paragraph. Methods of estimates for facilities
with authorizations should be consistent with the methods used in
the applicable permit application, rule, or order of the commission.
For all other situations, good engineering practice should be utilized.
Estimated emissions from compounds or mixtures of air contaminants
that are identified as "other" under subparagraph (G) of this paragraph,
are not required for each individual compound or mixture of air
contaminants, however, a total estimate of emissions must be provided
for the category identified as "other";
(I) the best known cause of the emissions event at the
time of recording; and
(J) any additional information necessary to evaluate the
emissions event.
(c) For all reportable emissions events, if the information re-
quired in subsection (b) of this section differs from the information
provided in the 24-hour notification under subsection (a) of this sec-
tion, the owner or operator of the regulated entity [facility] shall sub-
mit a copy of the final record to the commission office for the region in
which the regulated entity [facility] is located and to appropriate local
air pollution agencies with jurisdiction no later than two weeks after the
end of the emissions event. If the owner or operator does not submit a
record under this subsection, the information provided in the 24-hour
notification under subsection (a) of this section will be the final record
of the emissions event, provided the initial notification was submitted
electronically in accordance with subsection (g) of this section.
(d) The owner or operator of a boiler or combustion turbine,
as defined in §101.1 of this title, fueled by natural gas, coal, lignite,
wood, or fuel oil containing hazardous air pollutants at a concentration
of less than 0.02% by weight, or gaseous fuels other than natural gas,
provided the hazardous air pollutants or highly reactive volatile organic
compound content of the fuel does not exceed 0.02% by weight, that
is equipped with a continuous emission monitoring system that com-
pletes a minimum of one operating cycle (sampling, analyzing, and data
30 TexReg 4106 July 15, 2005 Texas Register
recording) for each successive 15-minute interval, and is required to
submit excess emission reports by other state or federal requirements,
is exempt from creating, maintaining, and submitting final records of
reportable and non-reportable emissions events of the boiler or com-
bustion turbine under subsections (b) and (c) of this section as long as
the notice submitted under subsection (a) of this section contains the
information required under subsection (b) of this section.
(e) [An owner or operator of a facility has an excess opacity
event when it has opacity reading(s) equal to or exceeding 15 additional
percentage points above the applicable opacity limit, averaged over a
six-minute period.] As soon as practicable, but not later than 24 hours
after the discovery of an excess opacity event, as defined in §101.1
of this title, where the owner or operator was not already required to
provide a notification under subsection (a)(2) or (3) of this section, the
owner or operator shall notify the commission office for the region in
which the regulated entity [facility] is located, and all appropriate local
air pollution control agencies with jurisdiction. In the notification, the
owner or operator shall identify:
(1) the name of the owner or operator of the regulated entity
[facility] experiencing the excess opacity event;
(2) the commission Regulated Entity Number and air ac-
count number of the regulated entity [facility] experiencing an [excess]
opacity event, if a Regulated Entity Number and air [an] account num-
ber exists. If a Regulated Entity Number and air account number does
not exist, then identify the location of the release and a contact tele-
phone number;
(3) - (8) (No change.)
(9) the best known cause of the excess opacity event[,] at
the time of the notification [if known]; and
(10) (No change.)
(f) The owner or operator of any regulated entity [facility] sub-
ject to the provisions of this section shall perform, upon request by
the executive director or any air pollution control agency with jurisdic-
tion, a technical evaluation of each emissions event. The evaluation
must [shall] include at least an analysis of the probable causes of each
emissions event and any necessary actions to prevent or minimize re-
currence. The evaluation must [shall] be submitted in writing to the
executive director and to the appropriate local air pollution agencies
with jurisdiction within 60 days from the date of request. The 60-day
period may be extended by the executive director.
(g) On and after January 1, 2003, notifications and reports re-
quired in subsections (c) and (e) of this section must [shall] be submit-
ted electronically to the commission using the electronic forms pro-
vided by the commission. On and after January 1, 2004, notifications
required in subsection (a) of this section must [shall] be submitted elec-
tronically to the commission using electronic forms provided by the
commission. Notwithstanding the requirement to report initial notifi-
cations electronically after January 1, 2004, the owner or operator of
a regulated entity [facility] experiencing a reportable emissions event
that [, which] also requires an initial notification under §327.3 of this
title, is not required to report the event electronically under this sub-
section provided the owner or operator complies with the requirements
under §327.3 of this title and in subsections (a) and (c) of this sec-
tion. Owners and operators must report emissions events electroni-
cally by using an online form on the commission’s secure Web [web]
server. In the event the commission’s server is unavailable due to tech-
nical failures or scheduled maintenance, events may be reported via
facsimile to the appropriate regional office. The commission will pro-
vide an alternative means of notification in the event that the com-
mission’s electronic reporting system is inoperative. Electronic noti-
fication and reporting is not required for small businesses that [which]
meet the small business definition in Texas Clean Air Act [TCAA],
§382.0365(g)(2) and to appropriate local air pollution agencies with
jurisdiction. Small businesses shall provide notifications and reporting
by any viable means that [which] meet the time frames required by this
section.
(h) Annual emissions event reporting: on or before March 31
of each calendar year or as directed by the executive director, each
owner or operator of a regulated entity, as defined in §101.1 of this
title that are subject to reporting under §101.10 of this title, and those
that are not subject to reporting under §101.10 of this title, but are lo-
cated in nonattainment, maintenance, early action compact areas, Nue-
ces County, and San Patricio County, that experienced at least one emis-
sions event during the calendar year shall report to the executive direc-
tor, and all appropriate local air pollution control agencies with juris-
diction, the following: [In the event the owner or operator of a facility
fails to report as required by subsection (a)(2) or (3), (b), or (e) of this
section, the commission will initiate enforcement for such failure to re-
port and for the underlying emissions event itself. This subsection does
not apply where an owner or operator reports an emissions event and
the report was incomplete, inaccurate, or untimely, unless the owner
or operator knowingly or intentionally falsified the information in the
report.]
(1) the number of reportable and non-reportable emissions
events experienced at the regulated entity by facility;
(2) the estimated total quantities for all compounds or mix-
tures of air contaminants, by compound or mixture, in the definition of
RQ in §101.1 of this title that, by facility, were emitted during emis-
sions events at the regulated entity except for boilers or combustion
turbines referenced in the definition of RQ in §101.1 of this title, that
must report only the estimated opacities during the emissions events
and durations of unauthorized opacity. Compounds or mixtures of air
contaminants, that have an RQ greater than or equal to 100 pounds and
the amount released is less than one pound in a 24-hour period, are not
required to be included in the report. Methods of estimates for facilities
with authorizations should be consistent with the methods used in the
applicable permit application, rule, or order of the commission. For all
other situations, good engineering practice should be utilized; and
(3) owners and operators of regulated entities that are not
subject to reporting under §101.10 of this title must provide annual
emissions event reporting electronically by using an online form on
the commission’s secure Web server. The commission will provide
an alternative means of reporting in the event that the commission’s
electronic reporting system is inoperative. If the commission’s server
is unavailable due to technical failures or scheduled maintenance, the
annual reports may be provided through alternative means to the ex-
ecutive director. Annual electronic reporting is not required for small
businesses that meet the small business definition in Texas Clean Air
Act, §382.0365(g)(2) and to appropriate local air pollution agencies
with jurisdiction. Small businesses shall provide annual reporting by
any viable means that meet the time frames required by this section.
(4) owners and operators of regulated entities that are sub-
ject to reporting under §101.10 of this title must provide the information
required by this subsection as part of their reporting under §101.10 of
this title.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State on June 30, 2005.
TRD-200502693
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 239-6087
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The amendment is adopted under Texas Water Code, §5.103,
concerning Rules, and §5.105, concerning General Policy,
which authorize the commission to adopt rules necessary to
carry out its powers and duties under the Texas Water Code;
and under Texas Health and Safety Code, §382.017, concern-
ing Rules, which authorizes the commission to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act. The amendment is also adopted under Texas Health and
Safety Code, §382.002, concerning Policy and Purpose, which
establishes the commission’s purpose to safeguard the state
air resources, consistent with the protection of public health,
general welfare, and physical property; §382.011, concerning
General Powers and Duties, which authorizes the commission
to control the quality of the state air; §382.012, concerning State
Air Control Plan, which authorizes the commission to prepare
and develop a general, comprehensive plan for the control of the
state air; §382.014, concerning Emissions Inventory, which au-
thorizes the commission to require submittal of emissions data;
§382.0215, concerning Assessment of Emissions Due to Emis-
sions Events, which authorizes the commission to collect and
assess unauthorized emissions data due to emissions events;
§382.0216, concerning Regulation of Emissions Events, which
authorizes the commission to establish criteria for determining
when emissions events are excessive and to require facilities
to take action to reduce emissions from excessive emissions
events; and §382.085, concerning Unauthorized Emissions
Prohibited, which prohibits emissions of air contaminants except
as authorized by commission by rule or order.
The proposed amendment implements Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.017, 382.0215, and
382.0216.
§101.211. Scheduled Maintenance, Startup, and Shutdown Report-
ing and Recordkeeping Requirements.
(a) The owner or operator of a regulated entity [facility] con-
ducting a scheduled maintenance, startup, or shutdown activity shall
notify the commission office for the region in which the regulated en-
tity [facility] is located and all appropriate local air pollution control
agencies with jurisdiction at least ten days prior to any scheduled main-
tenance, startup, or shutdown activity that [which] is expected to cause
an unauthorized emission that [which] equals or exceeds the reportable
quantity (RQ) as defined in §101.1 of this title (relating to Definitions)
in any 24-hour period and/or an activity where the owner or operator ex-
pects only an excess opacity event as defined in §101.1 of this title [that
is subject to §101.201(e) of this title (relating to Emissions Event Re-
porting and Recordkeeping Requirements)]. If notice cannot be given
ten days prior to a scheduled maintenance, startup, or shutdown activ-
ity, notification must [shall] be given as soon as practicable prior to the
scheduled activity. Maintenance, startup, or shutdown activities where
the actual emissions exceed the emissions in the notification by more
than an RQ or for which a notification was not submitted prior to the
activity are emissions events. Excess opacity events where unautho-
rized emissions result are emissions events. Owners and operators of a
regulated entity with facilities that exceed the emissions or opacity es-
timate submitted in the notification or experience unauthorized emis-
sions during an expected excess opacity event shall report such events
as emissions events in accordance with the requirements in §101.201
of this title and §101.222 of this title (relating to Demonstrations).
(1) The notification for a scheduled maintenance, startup,
or shutdown activity, except for boilers and combustion turbines refer-
enced in the definition of RQ in §101.1 of this title, must [shall] iden-
tify:
(A) (No change.)
(B) the commission Regulated Entity Number and air
account number of the regulated entity [facility], if a Regulated En-
tity Number and air [an] account number exists. If a Regulated Entity
Number and air account number does not exist, then identify the loca-
tion of the release and a contact telephone number;
(C) - (E) (No change.)
(F) the common name of the process unit or area, the
common name and the agency-established facility identification num-
ber of the facility that will be involved in the emissions activity [experi-
enced the emissions event], and the common name and the agency-es-
tablished emission point number where the unauthorized emissions
may be [were] released to the atmosphere. Owners or operators of those
facilities and emission points that [for which] the agency has not estab-
lished facility identification numbers or emission point numbers for are
not required to provide the facility identification number and emission
point number in the report, but are required to provide the common
names in the report;
(G) (No change.)
(H) the compound descriptive type of the individually
listed compounds or mixtures of air contaminants, in the definition of
RQ in §101.1 of this title, by facility, that [which] through common
process knowledge or past engineering analysis or testing are expected
to equal or exceed the RQ. Compounds or mixtures of air contaminants,
that have an RQ greater than or equal to 100 pounds and the amount
released is less than ten pounds in a 24-hour period, are not required to
be specifically listed in the report, instead these compounds or mixtures
of air contaminants may be identified together as "other";
(I) the estimated total quantities for those compounds or
mixtures described in subparagraph (H) of this paragraph, the precon-
struction authorization number or rule citation of the standard permit,
permit by rule, or rule governing the regulated entity [facility] involved
in the activity, authorized emissions limits for the facility involved in
the emissions activity, and, if applicable, the estimated opacity and
the authorized opacity limit. Methods of estimates for facilities with
authorizations should be consistent with the methods used in the ap-
plicable permit application, rule, or order of the commission. For all
other situations, good engineering practice should be utilized. Esti-
mated emissions from compounds or mixtures of air contaminants that
are identified as "other" under subparagraph (H) of this paragraph, are
not required for each individual compound or mixture of air contami-
nants, however, a total estimate of emissions must be provided for the
category identified as "other";
(J) - (K) (No change.)
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(2) The notification for a scheduled maintenance, startup,
or shutdown activity involving a boiler or combustion turbine refer-
enced in the definition of RQ in §101.1 of this title, or where the owner
or operator expects only an excess opacity event and the owner or oper-
ator was not already required to provide a notification under paragraph
(1) of this subsection, must [shall] identify:
(A) (No change.)
(B) the commission Regulated Entity Number and air
account number of the regulated entity [facility], if a Regulated En-
tity Number and air [an] account number exists. If a Regulated Entity
Number and air account number does not exist, then identify the loca-
tion of the release and a contact telephone number;
(C) - (D) (No change.)
(E) the common name of the process unit or area,
the common name and the agency-established facility identification
number of the facility that experienced the excess opacity event, and
the common name and the agency-established emission point number
where the excess opacity event occurred. Owners or operators of
those facilities and emission points that [for which] the agency has not
established facility identification numbers or emission point numbers
for are not required to provide the facility identification number and
emission point number in the report, but are required to provide the
common names in the report;
(F) - (I) (No change.)
(b) The owner or operator of a regulated entity [facility]
conducting a scheduled maintenance, startup, or shutdown activity
shall create a final record of all scheduled maintenance, startup, and
shutdown activities with unauthorized emissions, or with opacity
exceedances from boilers and combustion turbines referenced in the
definition of RQ in §101.1 of this title. The final record must [shall]
be created as soon as practicable, but no later than two weeks after
the end of each scheduled activity. Final records must [shall] be
maintained on-site for a minimum of five years and be made readily
available upon request to commission staff or personnel of any air
pollution program with jurisdiction. If a regulated entity [site] is
not normally staffed, records of scheduled maintenance, startup, and
shutdown activities may be maintained at the staffed location within
Texas that is responsible for day-to-day operations of the regulated
entity [site]. Such scheduled activity records must [shall] identify:
(1) for owners and operators of regulated entities that were
required to notify under subsection (a) of this section:
(A) [(1)] the name of the owner or operator;
(B) [(2)] the commission Regulated Entity Number and
air account number of the regulated entity [facility], if a Regulated En-
tity Number and air [an] account number exists. If a Regulated Entity
Number and air account number does not exist, then identify the loca-
tion of the release and a contact telephone number;
(C) [(3)] the physical location of the scheduled point at
which emissions from the maintenance, startup, or shutdown activity
will occur;
(D) [(4)] the type of scheduled maintenance, startup, or
shutdown activity and the reason for the scheduled activity;
(E) [(5)] the common name of the process unit or area,
the common name and the agency-established facility identification
number of the facility that experienced the emissions activity [event],
and the common name and the agency-established emission point num-
ber where the unauthorized emissions were released to the atmosphere.
Owners or operators of those facilities and emission points that [for
which] the agency has not established facility identification numbers
or emission point numbers for are not required to provide the facility
identification number and emission point number in the report, but are
required to provide the common names in the report;
(F) [(6)] the date and time of the scheduled mainte-
nance, startup, or shutdown activity;
(G) [(7)] the duration of the scheduled maintenance,
startup, or shutdown activity;
(H) [(8)] the compound descriptive type of all individu-
ally listed compounds or mixtures of air contaminants, in the definition
of RQ in §101.1 of this title, by facility, that [which] are known through
common process knowledge or past engineering analysis or testing to
have been released during the scheduled maintenance, startup, or shut-
down activity, except for boilers or combustion turbines referenced in
the definition of RQ in §101.1 of this title. Compounds or mixtures of
air contaminants, that have an RQ greater than or equal to 100 pounds
and the amount released is less than ten pounds in a 24-hour period, are
not required to be specifically listed in the report instead these com-
pounds or mixtures of air contaminants may be identified together as
"other";
(I) [(9)] the estimated total quantities and the authorized
emissions limits for those compounds or mixtures described in sub-
paragraph (H) of this paragraph [paragraph (8) of this subsection] , the
preconstruction authorization number or rule citation of the standard
permit, permit by rule, or rule governing the regulated entity [facility]
involved in the scheduled maintenance, startup, or shutdown activity,
authorized emissions limits for the facility involved in the scheduled
maintenance, startup, or shutdown activity, and, if applicable, the esti-
mated opacity and authorized opacity limit, except for boilers or com-
bustion turbines referenced in the definition of RQ in §101.1 of this title
that [which] record only the authorized opacity limit and the estimated
opacity during the emissions event . Methods of estimates for facilities
with authorizations should be consistent with the methods used in the
applicable permit application, rule, or order of the commission. For
all other situations, good engineering practice should be utilized. Esti-
mated emissions from compounds or mixtures of air contaminants that
are identified as "other" under subparagraph (H) of this paragraph are
not required for each individual compound or mixture of air contami-
nants, however, a total estimate of emissions must be provided for the
category identified as "other";
(J) [(10)] the basis used for determining the quantity of
air contaminants to be emitted, except for boilers or combustion tur-
bines referenced in the definition of RQ in §101.1 of this title; and
(K) [(11)] the actions taken to minimize the emissions
from the scheduled maintenance, startup, or shutdown activity.
(2) for owners and operators of regulated entities that were
not required to notify under subsection (a) of this section:
(A) the name of the owner or operator;
(B) the commission Regulated Entity Number and air
account number of the regulated entity if a Regulated Entity Number
and air account number exists. If a Regulated Entity Number and air
account number does not exist, then identify the location of the release
and a contact telephone number;
(C) the physical location of the scheduled point at
which emissions from the maintenance, startup, or shutdown activity
will occur;
(D) the type of scheduled maintenance, startup, or shut-
down activity and the reason for the scheduled activity;
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(E) the common name of the process unit or area, the
common name and the agency-established facility identification num-
ber of the facility that experienced the emissions activity , and the com-
mon name and the agency-established emission point number where
the unauthorized emissions were released to the atmosphere. Owners
or operators of those facilities and emission points that the agency has
not established facility identification numbers or emission point num-
bers for are not required to provide the facility identification number
and emission point number in the report, but are required to provide
the common names in the report;
(F) the date and time of the scheduled maintenance,
startup, or shutdown activity;
(G) the duration of the scheduled maintenance, startup,
or shutdown activity;
(H) the compound descriptive type of the individually
listed compounds or mixtures of air contaminants, in the definition of
RQ in §101.1 of this title, that are known through common process
knowledge, past engineering analysis, except for boilers or combustion
turbines referenced in the definition of RQ in §101.1 of this title and
that were unauthorized. Compounds or mixtures of air contaminants,
that have an RQ greater than or equal to 100 pounds and the amount
released is less than ten pounds in a 24-hour period, are not required to
be specifically listed in the record instead these compounds or mixtures
of air contaminants may be identified together as "other"; and
(I) the estimated total quantities and the authorized
emissions limits for those compounds or mixtures described in
subparagraph (H) of this paragraph. Methods of estimates for facilities
with authorizations should be consistent with the methods used in
the applicable permit application, rule, or order of the commission.
For all other situations, good engineering practice should be utilized.
Estimated emissions from compounds or mixtures of air contaminants
that are identified as "other" under subparagraph (H) of this paragraph
are not required for each individual compound or mixture of air
contaminants, however, a total estimate of emissions must be provided
for the category identified as "other".
(c) For any scheduled maintenance, startup, or shutdown ac-
tivity for which an initial notification was submitted under subsection
(a) of this section, which does not provide all [if] the information re-
quired in subsection (b) of this section or if the information has changed
from the prior notification [differs from the information provided under
subsection (a) of this section], the owner or operator of the regulated
entity [facility] shall submit a [copy of the] final record as required by
subsection (b) of this section to the commission office for the region in
which the regulated entity [facility] is located and to appropriate local
air pollution agencies with jurisdiction no later than two weeks after the
end of the scheduled activity. If the owner or operator does not submit
a record under this subsection, the information provided under subsec-
tion (a) of this section will be the final record of the scheduled activity.
(d) The owner or operator of a boiler or combustion turbine
as defined in §101.1 of this title fueled by natural gas, coal, lignite,
wood, or fuel oil containing hazardous air pollutants at a concentration
of less than 0.02% by weight, or gaseous fuels other than natural gas,
provided the hazardous air pollutants or highly reactive volatile organic
compound content of the fuel does not exceed 0.02% by weight, that
is equipped with a continuous emission monitoring system that com-
pletes a minimum of one operating cycle (sampling, analyzing, and
data recording) for each successive 15-minute interval, and is required
to submit excess emissions reports by other state or federal regulations,
is exempt from creating, maintaining, and submitting final records of
scheduled maintenance, startup, and shutdown activities with unautho-
rized emissions under subsections (b) and (c) of this section, as long as
the notice submitted under subsection (a) of this section contains the
information required under subsection (b) of this section.
(e) The executive director may specify the amount, time, and
duration of emissions that will be allowed during the scheduled main-
tenance, startup, or shutdown activity. The owner or operator of any
source subject to the provisions of this section shall submit a techni-
cal plan for any scheduled maintenance, startup, or shutdown activity
when requested by the executive director with a copy to the appropri-
ate local air pollution agencies with jurisdiction. The plan must [shall]
contain a detailed explanation of the means by which emissions will
be minimized during the scheduled maintenance, startup, or shutdown
activity. For those emissions that [which] must be released into the
atmosphere, the plan must [shall] include the reasons such emissions
cannot be reduced further.
(f) For annual scheduled maintenance, startup, and shutdown
activity reporting on or before March 31 of each calendar year, or as di-
rected by the executive director, each owner or operator of a regulated
entity site, as defined in §101.1 of this title that are subject to reporting
under §101.10 of this title, and those that are not subject to reporting
under §101.10 of this title but are located in nonattainment, mainte-
nance, early action compact areas, Nueces County, and San Patricio
County, that experienced at least one scheduled maintenance, startup,
and shutdown activity during the calendar year must report to the ex-
ecutive director, and all appropriate local air pollution control agencies
with jurisdiction:
(1) the number of reportable and non-reportable scheduled
maintenance, startup, and shutdown activities experienced at the regu-
lated entity by facility; and
(2) the estimated total quantities for all compounds or mix-
tures, by compound or mixture, of air contaminants, in the definition
of RQ in §101.1 of this title that, by facility, emitted during scheduled
maintenance, startup, and shutdown activities at the regulated entity,
except for boilers or combustion turbines referenced in the definition
of RQ in §101.1 of this title that must report only the estimated opaci-
ties during the scheduled maintenance, startup, and shutdown activity
events and durations of unauthorized opacity. Compounds or mixtures
of air contaminants, that have an RQ greater than or equal to 100 pounds
and the amount released is less than one pound in a 24-hour period, are
not required to be included in the report. Methods of estimates for fa-
cilities with authorizations should be consistent with the methods used
in the applicable permit application, rule, or order of the commission.
For all other situations, good engineering practice should be utilized;
and
(3) owners and operators of regulated entities that are not
subject to reporting under §101.10 of this title must report annual total
emissions resulting from all scheduled maintenance, startup, and shut-
down activities electronically by using an online form on the commis-
sion’s secure Web server. The commission will provide an alternative
means of reporting in the event that the commission’s electronic report-
ing system is inoperative. If the commission’s server is unavailable due
to technical failures or scheduled maintenance, the annual reports may
be reported to the executive director. Annual electronic reporting is not
required for small businesses that meet the small business definition in
Texas Clean Air Act, §382.0365(g)(2) and to appropriate local air pol-
lution agencies with jurisdiction. Small businesses shall provide annual
reporting by any viable means that meet the time frames required by
this section; and
(4) owners and operators of regulated entities that are sub-
ject to reporting under §101.10 of this title must provide the information
required by this subsection as part of their reporting under §101.10 of
this title.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on June 30, 2005.
TRD-200502694
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 239-6087
♦ ♦ ♦
DIVISION 3. OPERATIONAL REQUIRE-
MENTS, DEMONSTRATIONS, AND ACTIONS
TO REDUCE EXCESSIVE EMISSIONS
30 TAC §§101.221 - 101.223
STATUTORY AUTHORITY
The amendments are proposed under Texas Water Code,
§5.103, concerning Rules, and §5.105, concerning General
Policy, which authorize the commission to adopt rules necessary
to carry out its powers and duties under the Texas Water Code;
and under Texas Health and Safety Code, §382.017, concerning
Rules, which authorizes the commission to adopt rules consis-
tent with the policy and purposes of the Texas Clean Air Act.
The amendments are also adopted under Texas Health and
Safety Code, §382.002, concerning Policy and Purpose, which
establishes the commission’s purpose to safeguard the state
air resources, consistent with the protection of public health,
general welfare, and physical property; §382.011, concerning
General Powers and Duties, which authorizes the commission
to control the quality of the state air; §382.012, concerning State
Air Control Plan, which authorizes the commission to prepare
and develop a general, comprehensive plan for the control of the
state air; §382.014, concerning Emissions Inventory, which au-
thorizes the commission to require submittal of emissions data;
§382.0215, concerning Assessment of Emissions Due to Emis-
sions Events, which authorizes the commission to collect and
assess unauthorized emissions data due to emissions events;
§382.0216, concerning Regulation of Emissions Events, which
authorizes the commission to establish criteria for determining
when emissions events are excessive and to require facilities
to take action to reduce emissions from excessive emissions
events; and §382.085, concerning Unauthorized Emissions
Prohibited, which prohibits emissions of air contaminants except
as authorized by commission by rule or order.
The proposed amendments implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.017, 382.0215, and
382.0216.
§101.221. Operational Requirements.
(a) All pollution emission capture equipment and abatement
equipment must [shall] be maintained in good working order and oper-
ated properly during facility operations. Emission capture and abate-
ment equipment must [shall] be considered to be in good working order
and operated properly when operated in a manner such that each facil-
ity is operating within authorized emission limitations.
(b) - (c) (No change.)
(d) Sources emitting air contaminants that [which] cannot be
controlled or reduced due to a lack of technological knowledge may be
exempt from the applicable rules and regulations when so determined
and ordered by the commission. The commission may specify limita-
tions and conditions as to the operation of such exempt sources. The
commission will not exempt sources from complying with any federal
requirements, including New Source Performance Standards (40 Code
of Federal Regulations Part 60) and National Emission Standards for
Hazardous Air Pollutants (40 Code of Federal Regulations Parts 61 and
63).
(e) The owner or operator of a facility has the burden of
proof to demonstrate that the criteria identified in §101.222(a) and
(b) of this title (relating to Demonstrations) for emissions events, or
in §101.222(c) of this title for scheduled maintenance, startup, or
shutdown activities are satisfied for each occurrence of unauthorized
emissions. The owner or operator of a facility has the burden of proof
to demonstrate that the criteria identified in §101.222(d) of this title
for excess opacity events, as defined in §101.1 of this title (relating to
Definitions), or in §101.222(e) of this title for excess opacity events
resulting from scheduled maintenance, startup, or shutdown activities
are satisfied for each excess opacity event.
(f) (No change.)
[(g) This section expires on January 15, 2006, unless the com-
mission submits a revised version of this section to the Environmental
Protection Agency (EPA) for review and approval into the Texas state
implementation plan. If the commission submits a revised version of
this section, this section expires on June 30, 2006.]
§101.222. Demonstrations.
(a) (No change.)
(b) Non-excessive emissions events. Emissions events that are
determined not to be excessive are subject to an affirmative defense to
all claims in enforcement actions brought for these events, other than
claims for administrative technical orders and actions for injunctive
relief, [and] for which the owner or operator proves all of the following:
(1) the owner or operator complies with the requirements
of §101.201 of this title (relating to Emissions Event Reporting and
Recordkeeping Requirements). In the event the owner or operator of a
facility fails to report as required by §101.201(a)(2) or (3), (b), or (e)
of this title, the commission will initiate enforcement for such failure
to report and for the underlying emissions event itself. This subsection
does not apply when there are minor omissions or inaccuracies that
do not impair the commission’s ability to review the event according
to this rule, unless the owner or operator knowingly or intentionally
falsified the information in the report;
(2) (No change.)
(3) the unauthorized emissions did not stem from any activ-
ity or event that could have been foreseen and avoided, and could not
have been reasonably avoided by technically feasible [good] design,
operation, and maintenance practices consistent with good engineer-
ing practice;
(4) - (9) (No change.)
(10) the percentage of a facility’s total annual operating
hours during which unauthorized emissions occurred was not unrea-
sonably high; [and]
(11) the unauthorized emissions did not cause or con-
tribute to an exceedance of the national ambient air quality standards
(NAAQS), prevention of significant deterioration (PSD) increments,
or to a condition of air pollution; and [.]
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(12) the unauthorized emissions were not mainte-
nance, startup, or shutdown emissions that were not reported under
§101.211(a) of this title (relating to Scheduled Maintenance, Startup,
and Shutdown Reporting and Recordkeeping Requirements), but
could reasonably have been reported.
(c) Scheduled [maintenance,] startup[,] or shutdown activity.
Emissions from a scheduled [maintenance,] startup[,] or shutdown ac-
tivity are subject to an affirmative defense to all claims in enforcement
actions brought for these activities, other than claims for administrative
technical orders and actions for injunctive relief, for which [required to
be included in a permit under Texas Health and Safety Code, §382.0518
or §382.0519, a standard permit under §382.05195, or a permit by rule
under §382.05196 unless] the owner or operator proves all of the fol-
lowing:
(1) the owner or operator complies with the requirements
of §101.211 of this title [(relating to Scheduled Maintenance, Startup,
and Shutdown Reporting and Recordkeeping Requirements)]. Failure
to report information that does not impair the commission’s ability to
review the activity will not result in enforcement action and loss of
opportunity to claim the affirmative defense;
(2) the periods of unauthorized emissions from the [any
scheduled maintenance, startup, or shutdown] activity could not have
been prevented through planning and design;
(3) the unauthorized emissions from the [any scheduled
maintenance, startup, or shutdown] activity were not part of a recurring
pattern indicative of inadequate design, operation, or maintenance;
(4) if the unauthorized emissions from the [any scheduled
maintenance, startup, or shutdown] activity were caused by a bypass of
control equipment, the bypass was unavoidable to prevent loss of life,
personal injury, or severe property damage;
(5) (No change.)
(6) the frequency and duration of operation in a scheduled
[maintenance,] startup[,] or shutdown mode resulting in unauthorized
emissions were minimized;
(7) (No change.)
(8) the owner or operator actions during the period of unau-
thorized emissions from the [any scheduled maintenance, startup, or
shutdown] activity were documented by contemporaneous operating
logs or other relevant evidence; and
(9) (No change.)
(d) Excess opacity events. Excess opacity events that are sub-
ject to §101.201(e) of this title, or for other opacity events where there
was no emissions event, are subject to an affirmative defense to all
claims in enforcement actions for these events, other than claims for
administrative technical orders and actions for injunctive relief, [and]
for which the owner or operator proves all of the following:
(1) the owner or operator complies with the requirements
of §101.201 of this title. Failure to report information that does not
impair the commission’s ability to review the event will not result in
enforcement action and loss of opportunity to claim the affirmative de-
fense;
(2) the opacity did not stem from any activity or event that
could have been foreseen and avoided, and could not have been rea-
sonably avoided by technically feasible [good] design, operation, and
maintenance practices consistent with good engineering practice;
(3) - (9) (No change.)
(e) Opacity events resulting from scheduled [maintenance,]
startup[,] or shutdown activity. Excess opacity events, or other
opacity events where there was no emissions event, that result from a
scheduled [maintenance,] startup [,] or shutdown activity are subject to
an affirmative defense to all claims in enforcement actions brought for
these activities, other than claims for administrative technical orders
and actions for injunctive relief, for which [the opacity requirements
of §111.111(a) of this title (relating to Requirements for Specified
Sources) unless] the owner or operator proves all of the following:
(1) the owner or operator complies with the requirements
of §101.211 of this title. Failure to report information that does not
impair the commission’s ability to review the event will not result in
enforcement action and loss of opportunity to claim the affirmative de-
fense;
(2) - (5) (No change.)
(6) the frequency and duration of operation in a [scheduled
maintenance,] startup[,] or shutdown mode resulting in opacity were
minimized;
(7) - (9) (No change.)
(f) Obligations. Subsections (c) and (e) of this section do not
remove any obligations to comply with any other existing permit, rule,
or order provisions that are applicable to a scheduled maintenance,
startup, or shutdown activity, including complying with any federal per-
mitting requirements.
(g) (No change.)
(h) Maintenance activity. Emissions or opacity events from a
maintenance activity that have been reported or recorded in compliance
with §101.211 of this title are subject to an affirmative defense to all
claims in enforcement actions brought for these activities, other than
claims for administrative technical orders and actions for injunctive re-
lief, for which the owner or operator proves all of the criteria listed in
subsection (c)(1) - (9) of this section for emissions, or subsection (e)(1)
- (9) of this section for opacity events except that, according to the fol-
lowing schedule, the affirmative defense will only apply to those emis-
sions or opacity events from a maintenance activity that arises from
sudden and reasonably unforeseeable events beyond the control of the
operator that requires the immediate corrective action to restore normal
operation: [This section expires on January 15, 2006, unless the com-
mission submits a revised version of this section to the Environmental
Protection Agency (EPA) for review and approval into the Texas state
implementation plan. If the commission submits a revised version of
this section, this section expires on June 30, 2006.]
(1) when the effective date of renewal, amendment, or is-
suance of any preconstruction permit associated with the facility as re-
quired by Texas Health and Safety Code, §382.0518, for which the ap-
plication was submitted following the effective date of this section; or
(2) for all other facilities beginning two years after the ef-
fective date of this section.
§101.223. Actions to Reduce Excessive Emissions.
(a) The executive director will provide written notification to
an owner or operator of a facility upon determination that a facility
has had one or more excessive emissions events. The written notifi-
cation must [shall] contain, at a minimum, a description of the emis-
sions events that were determined to be excessive and the time period
when those excessive emissions events were evaluated. Upon receipt
of this notice, the owner or operator of the facility must take action to
reduce emissions and shall either file a corrective action plan (CAP) or,
if the emissions are sufficiently frequent, quantifiable, and predictable,
in which case the owner or operator may file a letter of intent to obtain
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authorization from the commission for emissions from such events, in
lieu of a CAP.
(1) When a CAP is required, the owner or operator must
submit a CAP to the commission office for the region and local air
pollution agency with jurisdiction in which the facility is located within
60 days after receiving notification from the executive director that a
facility has had one or more excessive emissions events. The 60-day
period may be extended once for up to 15 days by the executive director.
The CAP must [shall], at a minimum:
(A) identify the cause or causes of each excessive emis-
sions event, including all contributing factors that led to each emissions
event;
(B) - (D) (No change.)
(2) An owner or operator must obtain commission approval
of a CAP no later than 120 days after the commission receives the first
CAP submission from an owner or operator. If not disapproved within
45 days after initial filing, the CAP must [shall] be deemed approved.
The owner or operator of a facility must respond completely and ade-
quately, as determined by the executive director, to all written requests
for information concerning its CAP within 15 days after the date of such
requests, or by any other deadline specified in writing. An owner or op-
erator of a facility may request written approval of a CAP, in which case
the commission shall take final written action to approve or disapprove
the plan within 120 days from the receipt of such request. Once ap-
proved, the owner or operator must implement the CAP in accordance
with the approved schedule. The implementation schedule is enforce-
able by the commission. The commission may require the owner or
operator to revise a CAP if the commission finds the plan, after imple-
mentation begins, to be inadequate to prevent or minimize emissions or
emissions events. If the CAP is disapproved, or determined to be inad-
equate to prevent or minimize excessive emissions events, the execu-
tive director shall identify deficiencies in the CAP and state the reasons
for disapproval of the CAP in a letter to the owner or operator. If the
commission finds a CAP inadequate to prevent or minimize excessive
emissions events after implementation begins, an owner or operator
must file an amended CAP within 60 days after written notification by
the executive director.
(3) (No change.)
(b) The executive director, after a review of the excessive emis-
sions events determinations made at a regulated entity [site] as defined
in §101.1 of this title (relating to Definitions), may forward these de-
terminations to the commission requesting that it issue an order finding
that the regulated entity [site] has chronic excessive emissions events.
Orders issued by the commission under this section will [shall] be part
of the entity’s compliance history as provided in Chapter 60 of this title
(relating to Compliance History). The commission may issue an order
finding that a regulated entity [site] has chronic excessive emissions
events after considering the following factors:
(1) the size, nature, and complexity of the regulated entity
[site] operations;
(2) the frequency of emissions events at the regulated entity
[site]; and
(3) the reason or reasons for excessive emissions event de-
terminations at that regulated entity [site].
(c) (No change.)
(d) Nothing in this section will [shall] limit the commission’s
ability to bring enforcement actions for violations of the Texas Clean
Air Act or rules promulgated thereunder, including enforcement ac-
tions to require actions to reduce emissions from excessive emissions
events.
[(e) This section expires on January 15, 2006, unless the com-
mission submits a revised version of this section to the Environmental
Protection Agency (EPA) for review and approval into the Texas state
implementation plan. If the commission submits a revised version of
this section, this section expires on June 30, 2006.]
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on June 30, 2005.
TRD-200502695
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 239-6087
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION
PART 1. GENERAL LAND OFFICE
CHAPTER 15. COASTAL AREA PLANNING
SUBCHAPTER A. MANAGEMENT OF THE
BEACH/DUNE SYSTEM
31 TAC §15.2, §15.6
The General Land Office (GLO) proposes to amend 31 TAC, Part
1, Chapter 15, relating to Coastal Area Planning, §15.2 relat-
ing to Definitions, and §15.6, relating to Concurrent Dune Pro-
tection and Beachfront Construction Standards. The proposed
amendments update citations and make minor editorial correc-
tions. These rule amendments have been undertaken as a re-
sult of the comprehensive review of the GLO’s rules mandated
by Texas Government Code §2001.039, and will ensure that the
rules are clear, necessary, and updated.
The proposed amendment of §15.2(6) updates the definition
of "Beach/Dune Rules." The definition currently refers to the
Beach/Dune rules as §§15.1-15.10. Section 15.12 has been
added to the Beach/Dune Rules, so the proposed amendment
updates the definition to include §15.12.
The proposed amendment of §15.2(69) updates the definition of
"Unique flora and fauna." The definition currently refers to endan-
gered or threatened species listed "at" the Endangered Species
Act of 1973 (Act) and/or Texas Parks and Wildlife Code Chapter
68. The proposed amendment clarifies that the species are not
listed in these statutes, but are listed "pursuant to" the author-
ity granted in these statutes. In addition, the proposed amend-
ment corrects the citation to the Act, which currently reads "16
United States Code Annotated, §1531." The Act is codified in
§§1531-1544, so the phrase "et seq." is added to indicate that
the Act is codified in multiple sections.
The proposed amendment of §15.6(b) adds a period at the end
of the sentence.
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The proposed amendment of §15.6(c) and (d) updates the ci-
tation to the Coastal Coordination Council’s rule related to Poli-
cies for Construction in the Beach/Dune System, which has been
renumbered. The proposed amendments reflect the renumber-
ing of 31 TAC §501.14(k)(2) to 31 TAC §501.26(b).
Pursuant to Texas Government Code §2001.0225, a regulatory
analysis is not required for the proposed rulemaking as a "major
environmental rule." Under the Government Code, a "major en-
vironmental rule" is a rule the specific intent of which is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect, in a material way,
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. A regulatory analysis is required only
when a major environmental rule exceeds a standard set by fed-
eral law, exceeds an express requirement of state law, exceeds a
requirement of a delegation agreement or contract between the
state and an agency or representative of the federal government
to implement a state or federal program, or are adopted solely
under the general powers of the GLO. The proposed rulemaking
will not adversely affect, in a material way, the economy, a sector
of the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the
state. The proposed rulemaking does not exceed a standard set
by federal law, does not exceed an express requirement of state
law, does not exceed a requirement of a delegation agreement
or contract between the state and an agency or representative of
the federal government to implement a state or federal program,
and is not adopted solely under the general powers of the GLO.
The GLO has reviewed these proposed rule amendments for
consistency with the applicable goals and policies of the Coastal
Management Program (CMP) and regulations of the Coastal
Coordination Council (Council). The proposed amendments
are consistent with 31 TAC §501.12, relating to Goals; and
31 TAC §501.26, relating to Policies for Construction in the
Beach/Dune System, because the proposed amendments are
non-substantive editorial corrections and updates to citations
that do not change the meaning or effect of the existing rules.
The GLO has evaluated the proposed rulemaking in accordance
with Texas Government Code, §2007.043(b), and §2.18 of the
Attorney General’s Private Real Property Rights Preservation
Act Guidelines, to determine whether a detailed takings impact
assessment is required. The GLO has determined that the pro-
posed rulemaking does not affect private real property in a man-
ner that requires real property owners to be compensated as
provided by the Fifth and Fourteenth Amendments to the United
States Constitution or Article I, Sections 17 and 19, of the Texas
Constitution. Furthermore, the GLO has determined that the pro-
posed rulemaking would not affect any private real property in a
manner that restricts or limits the owner’s right to the property
that would otherwise exist in the absence of the rule amend-
ments. The GLO has determined that the proposed rulemaking
will not result in a taking of private property and that there are no
adverse impacts on private real property interests.
Sam Webb, Deputy Commissioner for the Coastal Resources
Program Area of the GLO, has determined that for each year of
the first five years the amended sections as proposed are in ef-
fect there will be no fiscal implications for the state or units of
local government as a result of enforcing or administering the
amended sections as the amendments constitute minor clarifi-
cations to the rules.
Sam Webb, Deputy Commissioner for the Coastal Resources
Program Area of the GLO, has also determined that there will
be no economic cost to persons required to comply with these
regulations, as these amendments add no additional restrictions
or requirements that did not already exist. The public will ben-
efit from the proposed rule amendments because the amended
rules will provide more clarity. There will be no effect on small
businesses, and a local employment impact statement on these
proposed regulations is not required, because the proposed reg-
ulations will not adversely affect any local economy in a material
manner for the first five years they will be in effect.
To comment on the proposed rulemaking or its consistency with
the CMP goals and policies, please send a written comment
to Mr. Walter Talley, Texas Register Liaison, Texas General
Land Office, P.O. Box 12873, Austin, TX 78711-2873, facsimile
number (512) 463-6311 or email to walter.talley@glo.state.tx.us.
Comments must be received no later than thirty (30) days from
the date of publication of this proposal.
The amendments are proposed under authority granted in the
Open Beaches Act, Texas Natural Resources Code §61.011,
which provides the Commissioner of the GLO the authority to
adopt rules for the public beach easement; and the Dune Pro-
tection Act, Texas Natural Resources Code §63.121, which au-
thorizes the Commissioner of the General Land Office to adopt
rules for protection of critical dune areas.
The proposed amendments are necessary to implement Texas
Natural Resources Code §33.204, and the Open Beaches Act
and Dune Protection Act, Texas Natural Resources Code Chap-
ters 61 and 63.
§15.2. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.
(1) - (5) (No change.)
(6) Beach/Dune Rules--31 TAC §§15.1-15.12 [15.10].
(7) - (68) (No change.)
(69) Unique flora and fauna--Endangered or threatened
plant or animal species listed pursuant to [at] 16 United States Code
Annotated, §1531 et seq., the Endangered Species Act of 1973, and/or
the Parks and Wildlife Code, Chapter 68, or any plant or animal species
that a local government has determined in their local beach/dune plan
are rare or uncommon.
(70) (No change.)
§15.6. Concurrent Dune Protection and Beachfront Construction
Standards.
(a) (No change.)
(b) Location of construction. Local governments shall require
permittees to locate all construction as far landward as is practicable
and shall not allow any construction which may aggravate erosion.
(c) Prohibition of erosion response structures. Local govern-
ments shall not issue a permit or certificate allowing construction of
an erosion response structure. Notwithstanding the general prohibition
on constructing erosion response structures, a local government may
authorize the construction of a structural shore protection project that
conforms with the policies of the Coastal Coordination Council pro-
mulgated in 31 TAC §501.26(b) [31 TAC §501.14(k)(2)]. However,
a local government may issue a permit or certificate authorizing con-
struction of a retaining wall, as defined in §15.2 of this title (relating
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to Definitions), under the following conditions. These conditions only
apply to the construction of a retaining wall; all other erosion response
structures are prohibited.
(1) A local government shall not issue a permit authorizing
the construction of a retaining wall within the area 200 feet landward
of the line of vegetation.
(2) A local government may issue a permit authorizing con-
struction of a retaining wall in the area more than 200 feet landward of
the line of vegetation.
(d) Existing erosion response structures. In no event shall lo-
cal governments issue permits or certificates authorizing maintenance
or repair of an existing erosion response structure on the public beach
or the enlargement or improvement of the structure within 200 feet
landward of the natural vegetation line. Notwithstanding the general
prohibition on maintaining or repairing erosion response structures, a
local government may authorize the maintenance or repair of a struc-
tural shore protection project that conforms with the policies of the
Coastal Coordination Council promulgated in 31 TAC §501.26(b) [31
TAC §501.14(k)(2)]. Also within 200 feet landward of the natural veg-
etation line, local governments shall not issue a permit or certificate
allowing any person to maintain or repair an existing erosion response
structure if the structure is more than 50% damaged, except under the
following circumstances.
(1) When failure to repair the structure will cause unrea-
sonable hazard to a public building, public road, public water supply,
public sewer system, or other public facility immediately landward of
the structure.
(2) When failure to repair the structure will cause unrea-
sonable flood hazard to habitable structures because adjacent erosion
response structures will channel floodwaters to the habitable structure.
(e) - (h) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 475-1859
♦ ♦ ♦
SUBCHAPTER B. COASTAL EROSION
PLANNING AND RESPONSE
31 TAC §§15.41, 15.42, 15.44
The Texas General Land Office (GLO) proposes to amend 31
TAC, Part 1, Chapter 15, relating to Coastal Area Planning,
§15.41, relating to Evaluation Process for Coastal Erosion
Studies and Projects, §15.42, relating to Funding Projects From
the Coastal Erosion Response Account, and §15.44, relating to
Beneficial Use of Dredged Materials.
The amendments are proposed pursuant to the Coastal Erosion
Planning and Response Act (CEPRA), Texas Natural Resources
Code, Chapter 33, Subchapter H, §§33.601 - 33.612. CEPRA
requires the GLO to implement a program of coastal erosion
avoidance, remediation, and planning. The proposed amend-
ments are necessary to clarify evaluation criteria and procedures
for proposed CEPRA projects. These rule amendments have
been undertaken as a result of the comprehensive review of the
GLO’s rules mandated by Texas Government Code §2001.039
and statutory changes from the 79th Texas Legislature, and will
ensure that the rules are clear, necessary, and updated.
The proposed amendment of the first sentence of §15.41 clari-
fies that the two-stage evaluation process described in §15.41 is
intended to apply to those projects that are proposed by potential
project partners, rather than those projects that are undertaken
solely by the GLO.
The proposed amendment of §15.41(1)(A)(xiii)(VI) adds a cate-
gory for identification of the type of project proposed by potential
project partners. The category includes projects for removal of
debris or structures, or relocation of structures from the public
beach, with a shared project cost determined by the Commis-
sioner of the GLO. The 79th Legislature, 2005, provided author-
ity for this type of project category in Senate Bill 517, amending
Texas Natural Resources Code §33.603, effective September 1,
2005.
The proposed amendment of §15.41(1)(B) changes the order of
the list of methods by which the GLO prefers to receive project
goal summaries to put email first, because the GLO has deter-
mined that email is the quickest and most efficient method of
delivery.
The proposed amendment of §15.41(1)(D)(viii) deletes one of
the priority criteria for the review of proposed projects during the
GLO’s initial evaluation of project goal summaries. The criterion
regarding "the economic benefits to the state relative to the cost
to the state of the project" is unnecessary and does not serve the
same purpose as the other criteria in subparagraph (D) because
the GLO has determined that it cannot adequately determine the
economic benefits to the state relative to the cost to the state for a
proposed project. In addition, the criterion proposed for deletion
is not one of the required criteria for evaluating proposed projects
found in Texas Natural Resources Code §33.605(b). Therefore,
the GLO has determined that this criterion serves no useful pur-
pose and should be deleted.
The proposed amendments of §15.41(1)(E)(ii) and 15.41(2)(A)
and (B) make it permissive, rather than required, for the GLO to
invite a potential project partner to become a qualified project
partner by entering into a project cooperation agreement to
evaluate alternatives during the second stage of the evaluation
process under §15.41(2). Section 15.41(2) currently requires
the GLO and a potential project partner to enter into a project
cooperation agreement to perform a cooperative evaluation of
alternatives for addressing erosion problems. Upon entering
into a project cooperation agreement, a potential project partner
will become a qualified project partner. Through its experiences
since these rules were promulgated, however, the GLO has
found that it is sometimes unnecessary to enter into a project
cooperation agreement to perform an evaluation of alternatives
for every proposed project, because the GLO already has
the necessary information through previous evaluations of
alternatives for similar projects. In addition, the requirement
to enter into a project cooperation agreement to perform an
evaluation of alternatives during the second stage of project
evaluation can make the evaluation process so lengthy that
projects cannot be started in a timely manner, increasing the
likelihood that construction will continue into bird and turtle
nesting season. The typical CEPRA project is comprised of
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preliminary engineering, permitting, final engineering design,
and construction phases. Many time and resource constraints
are encountered during the course of a project, including
time required for permitting, bird and turtle nesting windows
when construction is not allowed, and securing cost effective
sand resources proximal to project locations. Although the
CEPRA program continues to improve its processes for project
evaluation, selection, and contracting, the minimum time frames
for these elements are substantial. The proposed amendment
of §15.41(2)(C)(ii) and (D) recognizes that the project partner
may be either a potential project partner or a qualified project
partner, depending on whether they have entered into a project
cooperation agreement.
The proposed amendment of §15.42(a) clarifies that the funding
requirements in §15.42 pertain to projects requested by qualified
and potential project partners, rather than to projects or studies
conducted solely by the GLO. In addition, the proposed amend-
ment recognizes that the GLO and a project partner may or may
not have entered into a cooperation agreement under §15.41(2)
for the evaluation of alternatives. Section 15.42(a) currently pro-
vides that the GLO and a qualified project partner must amend
their existing cooperation agreement to provide for funding under
§15.42, since they are currently required to enter into a cooper-
ation agreement for the purpose of evaluating erosion response
project alternatives under §15.41(2). However, if the GLO and
a potential project partner have opted to forego a project coop-
eration agreement to evaluate alternatives under the proposed
changes to §15.41(2), then the proposed changes to §15.42 as-
sure that they will enter into a project cooperation agreement
for funding conditions and for management of the project before
the GLO can fund the project. The last sentence of §15.42(a)
is changed to remove the word "amended" to indicate that the
project cooperation agreement may be either new or amended.
The proposed amendment of §15.42(b) removes the word
"amended" before "project cooperation agreement," so that it is
consistent with the proposed changes to §15.42(a).
The proposed amendment of §15.42(c) adds a reference to sub-
section (h) of Texas Natural Resources Code §33.603 in order
to be consistent with the statutory change to Texas Natural Re-
sources Code §33.603 by the 79th Legislature, 2005, in Senate
Bill 517, effective September 1, 2005.
The proposed amendment of §15.44(d) updates the citation to
the U.S. Army Corps of Engineers (USACE) publication regard-
ing the beneficial use of dredged materials.
The proposed amendment of §15.44(e)(3) updates the citation
for the listing of hazardous substances in the Code of Federal
Regulations.
The GLO has evaluated the proposed rulemaking action in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and determined that the action is not sub-
ject to §2001.0225 because it does not meet the definition of a
"major environmental rule" as defined in the statute. "Major en-
vironmental rule" means a rule, the specific intent of which is to
protect the environment or reduce risks to human health from en-
vironmental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of
the state or a sector of the state. The proposed amendments to
Chapter 15, Subchapter B are not anticipated to adversely affect
in a material way the economy, a sector of the economy, produc-
tivity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state because the proposed
rulemaking implements legislative requirements in CEPRA relat-
ing to coastal erosion studies or projects undertaken in coopera-
tion with a qualified project partner under an agreement with the
Commissioner of the GLO.
The proposed rulemaking is not subject to the Texas Coastal
Management Program (CMP), Texas Natural Resources Code
§33.2053 and 31 TAC §505.11, relating to the Actions and Rules
Subject to the Coastal Management Program. Individual erosion
response projects undertaken in compliance with these rules
may be subject to the CMP, and consistency with the CMP will be
individually determined at the appropriate stage of project plan-
ning.
The GLO has evaluated the proposed rulemaking in accordance
with Texas Government Code, §2007.043(b), and §2.18 of the
Attorney General’s Private Real Property Rights Preservation
Act Guidelines, to determine whether a detailed takings impact
assessment is required. The GLO has determined that the pro-
posed rulemaking does not affect private real property in a man-
ner that requires real property owners to be compensated as
provided by the Fifth and Fourteenth Amendments to the United
States Constitution or Article I, Sections 17 and 19, of the Texas
Constitution. Furthermore, the GLO has determined that the pro-
posed rulemaking would not affect any private real property in a
manner that restricts or limits the owner’s right to the property
that would otherwise exist in the absence of the rule amend-
ments. The GLO has determined that the proposed rulemaking
will not result in a taking of private property and that there are no
adverse impacts on private real property interests.
Sam Webb, Deputy Commissioner for the Coastal Resources
Program Area of the GLO, has determined that for each year of
the first five years the amended sections as proposed are in ef-
fect there will be no fiscal implications for the state or units of
local government as a result of enforcing or administering the
amended sections as the amendments constitute minor clarifi-
cations to the rules.
Sam Webb, Deputy Commissioner for the Coastal Resources
Program Area of the GLO, has determined that there will be no
economic cost to persons required to comply with these regu-
lations, as these amendments add no additional restrictions or
requirements that did not already exist. The public will bene-
fit from the proposed rule amendments because the amended
rules will provide more clarity. There will be no effect on small
businesses, and a local employment impact statement on these
proposed regulations is not required, because the proposed reg-
ulations will not adversely affect any local economy in a material
manner for the first five years they will be in effect.
To comment on the proposed rulemaking, please send a
written comment to Mr. Walter Talley, Texas Register Liai-
son, Texas General Land Office, P.O. Box 12873, Austin, TX
78711-2873, facsimile number (512) 463-6311 or email to
walter.talley@glo.state.tx.us. Comments must be received no
later than thirty (30) days from the date of publication of this
proposal.
The amendments are proposed under the Texas Natural Re-
sources Code, §33.602(c) that provides the Commissioner of
the General Land Office with the authority to adopt rules nec-
essary to implement Chapter 33, Subchapter H, Texas Natural
Resources Code, concerning coastal erosion.
The proposed amendments are necessary to implement Texas
Natural Resources Code §§33.601 - 33.612.
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§15.41. Evaluation Process for Coastal Erosion Studies and
Projects.
The General Land Office (Land Office) will evaluate potential projects
proposed by potential project partners for funding from the coastal
erosion response account (Account) based on a two-stage evaluation
process as described in this section, including an initial evaluation of
project goal summaries followed by a further evaluation of preferred
alternatives.
(1) Initial evaluation of project goal summaries submitted
to the Land Office by potential project partners.
(A) A potential project partner seeking funds from the
Account must submit a project goal summary to the Land Office no
later than July 1 immediately preceding the state fiscal biennium in
which funding is sought; provided that the Land Office in its discretion
may accept a project summary that will address an emergency situation
after July 1. The project goal summary must include the following:
(i) - (xii) (No change.)
(xiii) a description of the type of project for which
funding is sought from the Account, including an identification of the
project as:
(I) - (III) (No change.)
(IV) any other coastal erosion response study or
project with a 40% cost-sharing requirement; [or]
(V) a project for which funding is sought from
the Account is a large-scale project without a shared project cost
requirement in accordance with Texas Natural Resources Code,
§33.603(f); or
(VI) a project for removal of debris or structures,
or relocation of structures from the public beach with a cost-sharing
requirement to be determined by the Land Office, in accordance with
Texas Natural Resources Code, §33.603(b)(11) and (h).
(xiv) - (xv) (No change.)
(B) The Land Office will accept project goal summaries
by:
(i) email sent to coastalprojects@glo.state.tx.us;
(ii) mail sent to the General Land Office, Attn: Di-
rector, Coastal Resources Program Area, Coastal Stewardship Divi-
sion, P.O. Box 12873, Austin, TX 78711-2873; or
(iii) [(ii)] fax sent to (512) 475-0680 [; or]
[(iii) email sent to coastalprojects@glo.state.tx.us].
(C) (No change.)
(D) After evaluation of proposed projects according to
the criteria detailed in subparagraph (C) of this paragraph, the Land
Office will further evaluate project goal summaries received based on
the following priority criteria:
(i) - (vi) (No change.)
(vii) whether funding the proposed project will con-
tribute to balance in the geographic distribution of benefits for coastal
erosion response projects in Texas that are proposed or have received
funding from the Account; and
[(viii) the economic benefits to the state relative to
the cost to the state of the project; and]
(viii) [(ix)] the cost of the proposed project in rela-
tion to the amount of money available in the Account.
(E) The Land Office will conduct the initial evaluation
in consultation and coordination with the potential project partner, as
deemed necessary by the Land Office. Based on the initial evalua-
tion, the Land Office will designate proposed projects as either priority
projects or alternative projects.
(i) (No change.)
(ii) If the Land Office’s initial evaluation results in a
designation of a proposed project as a priority project, the Land Office
may [will] invite the potential project partner to continue to work coop-
eratively with the Land Office by becoming a qualified project partner.
(2) Evaluation of preferred alternatives with qualified
project partners for priority projects.
(A) The Land Office may require the [and] potential
project partner for a priority project to [must] enter into a project
cooperation agreement before continuing [to continue] the evaluation
process. Upon entering into a project cooperation agreement, the
potential project partner will become a qualified project partner.
The Land Office may require a [and] qualified project partner to
[will] cooperatively evaluate alternatives for addressing the erosion
problem(s) identified in the project goal summary of a priority project.
(B) The project cooperation agreement with the quali-
fied project partner may [will] explicitly define the activities to be un-
dertaken by the Land Office and the qualified project partner in the
evaluation of alternatives. Funds from a source other than the Account
expended by a qualified project partner in conformance with the project
cooperation agreement can be used to offset the qualified project part-
ner’s cost-sharing requirement. The Land Office may, at its sole discre-
tion, fund studies or activities that are part of the alternatives-evaluation
process.
(C) During the alternatives-evaluation process, the
Land Office will evaluate projects based on the following criteria:
(i) (No change.)
(ii) whether the potential or qualified project partner
has already made or received a binding commitment to fund all or a
portion of a given project.
(D) The Land Office will determine whether a poten-
tial or qualified project partner should receive funds from the Account
based on the final prioritization of preferred alternatives according to
the considerations detailed in subparagraph (C) of this paragraph.
(E) (No change.)
§15.42. Funding Projects From the Coastal Erosion Response Ac-
count.
(a) If the Land Office determines that a project requested by
either a qualified project partner or potential project partner should re-
ceive funds from the Account, the Land Office and the qualified project
partner will amend the project cooperation agreement that was entered
into earlier in the evaluation process, or the Land Office and the poten-
tial project sponsor will enter into a project cooperation agreement, in
which case the potential project partner will become a qualified project
partner. The Land Office shall explicitly describe in the [amended]
project cooperation agreement the terms and conditions under which
the Land Office will fund the project.
(b) The [amended] project cooperation agreement shall pro-
vide for management of the project by either the Land Office or by the
qualified project partner. The Land Office, in its sole discretion, may
determine whether:
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(1) the project will be managed by the Land Office, with
payment to the Land Office by the qualified project partner of the re-
quired percentage of the shared project cost; or
(2) the project will be managed by the qualified project
partner with reimbursement from the Account to the qualified project
partner for project expenses for work completed in the amount provided
in the project cooperation agreement.
(c) Except as provided in Texas Natural Resources Code,
§33.603(f) and (h), qualified project partners are required to pay a
specified percentage of the shared project costs that is not less than
the minimum amount prescribed by Texas Natural Resources Code,
§33.603(e) as follows:
(1) - (2) (No change.)
(d) - (g) (No change.)
§15.44. Beneficial Use of Dredged Materials.
(a) - (c) (No change.)
(d) In determining the suitability and practicality of dredged
material for beach placement the Land Office may refer to the guidance
found in Chapter 9 of U.S. Army Corps of Engineers, Publication No.
EM 1110-2-5026, "Engineering & Design, Beneficial Uses of Dredged
Material," USACE, June 1987 and U.S. Army Corps of Engineers, Pub-
lication No. EM 1110-2-1100, "Coastal Engineering Manual - Part V,"
Chapter 4, Beach Fill Design. [3301, "Design of Beach Fills," USACE,
May 1995.] Copies of these publications can be obtained on request
by mail sent to the General Land Office, Attn: Director, Coastal Re-
sources Program Area, Coastal Stewardship Division, P.O. Box 12873,
Austin, TX 78711-2873 and/or the U.S. Army Corps of Engineers web
site located at http://www.usace.army.mil/inet/usace-docs/eng-manu-
als/cecw.htm. Only beach-quality sand shall be considered for beach
placement.
(e) In this section "beach-quality sand" means sediment mate-
rial that:
(1) - (2) (No change.)
(3) contains no hazardous substances listed in the Code of
Federal Regulations, Title [Volume] 40, Part 261, Subpart D - Lists of
Hazardous Wastes [300], in concentrations which are harmful to human
health or the environment as determined by applicable, relevant, and
appropriate requirements established by the local, state, and federal
governments.
(f) - (g) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 475-1859
♦ ♦ ♦
SUBCHAPTER D. CERTIFICATION OF
COASTAL WETLANDS
31 TAC §15.51, §15.52
The General Land Office (GLO) proposes to amend 31 TAC, Part
1, Chapter 15, relating to Coastal Area Planning, §15.51, relat-
ing to Coastal Area Planning, and §15.52, relating to Criteria for
Certification; Assignment of Priorities for Acquisition; Revoca-
tion of Certification. The proposed amendments are necessary
to update citations in the rules. These rule amendments have
been undertaken as a result of the comprehensive review of the
GLO’s rules mandated by Texas Government Code §2001.039,
and will ensure that the rules are clear, necessary, and updated.
The proposed amendment of §15.51(a) and §15.52(1) updates
the citation to the Coastal Wetlands Acquisition Act. Sections
15.51(a) and 15.52(1) currently refer to Texas Civil Statutes
Article 5415e-3, which has been codified at Texas Natural
Resources Code, Chapter 33, Subchapter G, §§33.231-33.238.
Pursuant to Texas Government Code §2001.0225, a regulatory
analysis is not required for the proposed rulemaking as a "major
environmental rule." Under the Government Code, a "major en-
vironmental rule" is a rule the specific intent of which is to protect
the environment or reduce risks to human health from environ-
mental exposure and that may adversely affect, in a material way,
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state. A regulatory analysis is required only
when a major environmental rule exceeds a standard set by fed-
eral law, exceeds an express requirement of state law, exceeds a
requirement of a delegation agreement or contract between the
state and an agency or representative of the federal government
to implement a state or federal program, or are adopted solely
under the general powers of the GLO. The proposed rulemaking
will not adversely affect, in a material way, the economy, a sector
of the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the
state. The proposed rulemaking does not exceed a standard set
by federal law, does not exceed an express requirement of state
law, does not exceed a requirement of a delegation agreement
or contract between the state and an agency or representative of
the federal government to implement a state or federal program,
and is not adopted solely under the general powers of the GLO.
The proposed rulemaking is not subject to the Texas Coastal
Management Program (CMP), Texas Natural Resources Code
§33.2053 and 31 TAC §505.11, relating to the Actions and Rules
Subject to the Coastal Management Program.
The Land Office has evaluated the proposed rulemaking in
accordance with Texas Government Code, §2007.043(b), and
§2.18 of the Attorney General’s Private Real Property Rights
Preservation Act Guidelines, to determine whether a detailed
takings impact assessment is required. The GLO has deter-
mined that the proposed rulemaking does not affect private
real property in a manner that requires real property owners
to be compensated as provided by the Fifth and Fourteenth
Amendments to the United States Constitution or Article I,
Sections 17 and 19, of the Texas Constitution. Furthermore,
the GLO has determined that the proposed rulemaking would
not affect any private real property in a manner that restricts
or limits the owner’s right to the property that would otherwise
exist in the absence of the rule amendments. The Land Office
has determined that the proposed rulemaking will not result in a
taking of private property and that there are no adverse impacts
on private real property interests.
Sam Webb, Deputy Commissioner for the Coastal Resources
Program Area of the GLO, has determined that for each year of
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the first five years the amended sections as proposed are in ef-
fect there will be no fiscal implications for the state or units of
local government as a result of enforcing or administering the
amended sections as the amendments constitute minor clarifi-
cations to the rules.
Sam Webb, Deputy Commissioner for the Coastal Resources
Program Area of the GLO, has determined that there will be no
economic cost to persons required to comply with these regu-
lations, as these amendments add no additional restrictions or
requirements that did not already exist. The public will bene-
fit from the proposed rule amendments because the amended
rules will provide more clarity. There will be no effect on small
businesses, and a local employment impact statement on these
proposed regulations is not required, because the proposed reg-
ulations will not adversely affect any local economy in a material
manner for the first five years they will be in effect.
To comment on the proposed rulemaking, please send a
written comment to Mr. Walter Talley, Texas Register Liai-
son, Texas General Land Office, P.O. Box 12873, Austin, TX
78711-2873, facsimile number (512) 463-6311 or email to
walter.talley@glo.state.tx.us. Comments must be received no
later than thirty (30) days from the date of publication of this
proposal.
The amendments are proposed under authority granted in Texas
Natural Resources Code §31.051, which provides the Commis-
sioner of the GLO the authority to make and enforce suitable
rules consistent with the law; and Texas Natural Resources Code
§§33.231-33.238, which require the Land Office to certify coastal
wetlands which are most essential to the public interest in accor-
dance with criteria developed by the Land Office.
The proposed amendments are necessary to implement Texas
Natural Resources Code §31.051 and the Coastal Wetlands Ac-
quisition Act, Texas Natural Resources Code §§33.231-33.238.
§15.51. Policy; Scope of Rules; Definitions.
(a) Policy. The protection and preservation of certain of the
coastal wetlands of this state are essential to the public interest. The
General Land Office incorporates by reference the policy statement as
set forth in Texas Natural Resources Code §33.232 [Civil Statutes Ar-
ticle 5415e-3, §2].
(b) - (c) (No change.)
§15.52. Criteria for Certification; Assignment of Priorities for Ac-
quisition; Revocation of Certification.
In selecting and certifying those coastal wetlands most essential to the
public interest, assigning priorities for acquisition of such wetlands,
and determining whether to revoke such a certification, the commis-
sioner will consider the following criteria:
(1) Coastal wetlands. The commissioner may consider
whether such lands are coastal wetlands within the definition, intent,
and purpose of the Coastal Wetlands Acquisition Act, Texas Natural
Resources Code §§33.231-33.238 [Civil Statutes Article 5415e-3, §2],
as elaborated by the definition of coastal wetlands contained in §15.51
of this title (relating to Policy; Scope of Rules, Definitions).
(2) - (5) (No change.)
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 475-1859
♦ ♦ ♦
PART 4. SCHOOL LAND BOARD
CHAPTER 155. LAND RESOURCES
SUBCHAPTER A. COASTAL PUBLIC LANDS
31 TAC §155.5
The School Land Board (Board) proposes amendments to
§155.5 relating to Registration of Structures. The section autho-
rizes littoral property owners to register piers with the General
Land Office in accordance with Texas Natural Resources
Code §33.115 and §33.132. The proposed amendments to
§155.5 conform the rule to statutory changes to Texas Natural
Resources Code §33.115 as amended by the 79th Legislature
in H.B. 932 effective May 17, 2005.
The amendments to §155.5(c) clarify the process by which a lit-
toral property owner may register and construct a pier. Specif-
ically, new subsection (c)(3) adds language requiring that proof
of recordation in the County Deed Records of the proposed reg-
istration be submitted to the General Land Office before a con-
struction on a pier may begin. New subsection (e)(1)-(10) pro-
vides construction criteria for those piers that may be considered
for registration under this rule. Subsections (f) and (g) have been
renumbered and amended pursuant to the statutory changes
rendered by HB 932 to reflect clarification of the process by which
a littoral property owner, who has previously registered a struc-
ture pursuant to this rule, may make modifications or additions
or rebuild a structure.
Mr. Rene Truan, Deputy Commissioner and Director for the As-
set Inspection Division, has determined that for the first five-year
period that the proposed rulemaking is in effect there will be no
fiscal implications for local government.
Mr. Truan also has determined that for each year of the first
five-year period the proposed rulemaking is in effect, the pub-
lic benefit will be that the authorization to issue registrations for
such structures will enhance the ability of the General Land Of-
fice (Land Office) to enforce compliance of such structures with
the Board’s regulations derelict structures, as well as compli-
ance with applicable policies of the coastal management pro-
gram in 31 TAC §501.24(a)(6) requiring that such structures be
constructed in a manner that: (A) does not significantly inter-
fere with public navigation; (B) does not significantly interfere
with the natural coastal processes which supply sediments to
shore areas or otherwise exacerbate erosion of shore areas; and
(C) avoids and otherwise minimizes shading of critical areas and
other adverse effects.
Mr. Truan has determined that there will be no additional cost of
compliance for small or large businesses since the structures for
which permits may be obtained may be used only for noncom-
mercial, recreational purposes.
The Board has determined that the proposed rulemaking will
have no adverse local employment impact that requires an im-
pact statement pursuant to the Government Code, §2001.022.
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The Board has evaluated the proposed rulemaking action in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and determined that the action is not sub-
ject to §2001.0225 because it does not meet the definition of a
"major environmental rule" as defined in the statute. "Major en-
vironmental rule" means a rule, the specific intent of which is to
protect the environment or reduce risks to human health from en-
vironmental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of
the state or a sector of the state. The proposed amendments
to §155.5 are not anticipated to adversely affect in a material
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of the
state or a sector of the state because the proposed rulemaking
implements legislative requirements in Texas Natural Resources
Code §33.115 providing that the Board may issue registrations
for structures incident to the ownership of littoral property pro-
vided such structures are non-commercial, are less than 115 feet
in length and 25 feet in width, and require no filling or dredging.
The Board has evaluated the proposed rulemaking in accor-
dance with Texas Government Code, §2007.043(b), and §2.18
of the Attorney General’s Private Real Property Rights Preser-
vation Act Guidelines, to determine whether a detailed takings
impact assessment is required. The Board has determined that
the proposed rulemaking does not affect private real property in
a manner that requires real property owners to be compensated
as provided by the Fifth and Fourteenth Amendments to the
United States Constitution or Article I, Sections 17 and 19, of
the Texas Constitution. Furthermore, the Board has determined
that the proposed rulemaking would not affect any private real
property in a manner that restricts or limits the owner’s right to
the property that would otherwise exist in the absence of the
rule amendment. The Board has determined that the proposed
rulemaking will not result in a taking of private property and that
there are no adverse impacts on private real property interests
inasmuch as the structures allowed to be constructed under this
rule are located on property of the state.
The Board has reviewed these proposed actions for consistency
with the applicable goals and policies Coastal Management
Program (CMP) and regulations of the Coastal Coordination
Council (Council). Since requests for structure registrations
must meet the same criteria as set forth in subsection (a)
of §155.5 for approval, as well as the policies of the CMP
in 31 TAC §501.24(a)(6), the Board has determined that the
proposed actions are consistent with applicable CMP goals
and policies. The proposed amendments will be distributed to
council members in order to provide them an opportunity to
provide comment on the consistency of the proposed new rules
during the comment period.
To comment on the proposed rulemaking or its consistency with
the CMP goals and policies, please send a written comment
to Ms. Deborah Cantu, Texas Register Liaison, Texas General
Land Office, P.O. Box 12873, Austin, TX 78711, facsimile num-
ber (512) 463-6311 or email to deborah.cantu@glo.state.tx.us.
Written comments must be received no later than thirty (30) days
from the date of publication of this proposal.
The amendments are proposed under Texas Natural Resources
Code, §33.064, providing that the Board may adopt procedural
and substantive rules which it considers necessary to administer,
implement and enforce Texas Natural Resources Code, Chapter
33.
Texas Natural Resources Code, §33.115, providing that owners
of littoral property may, in lieu of obtaining an easement from the
School Land Board, register the structure with the General Land
Office is affected by the proposed amendments.
§155.5. Registration of Structures.
(a) (No change.)
(b) Pursuant to Texas Natural Resources Code §33.115, any
littoral owner desiring to register a pier shall register such pier with the
General Land Office by submitting a [$25] non-refundable registration
fee and an executed structure registration. The structure registration
shall be on a form provided by the General Land Office and shall con-
tain the following.
(1) the name, mailing address, and telephone number of the
littoral owner; the exact dimensions of the pier, including a drawing
showing such dimensions;
(2) the exact location of the pier, including a vicinity map
showing the location of the pier on coastal public land;
(3) a statement verifying that the littoral owner is the owner
of the property adjoining the coastal public land on which the pier was
constructed;
(4) a statement verifying that the littoral owner has read and
understands the terms and conditions set forth is this section;
(5) a statement acknowledging that, if at any time it is dis-
covered that the pier does not meet the requirements set forth in Texas
Natural Resources Code §33.115, the littoral owner may be subject to
penalties as prescribed by law; and
(6) a statement verifying that the littoral owner will comply
will all applicable local, state, and federal laws, ordinances, rules, or-
ders, and regulations of governing agencies concerning use of the pier
and adjacent coastal public land.
(c) Construction of a pier pursuant to Texas Natural Resources
Code §33.115 may commence only upon [Upon] receipt by the General
Land Office of the following:
(1) a completed and executed structure registration form ;
[and]
(2) the registration fee [by the General Land Office, the
pier shall be deemed registered.];
(3) proof of recordation of a GLO provided memorandum
in the County Deed Records in which the littoral property lies.
(d) (No change.)
(e) The construction criteria for piers pursuant to Texas Natu-
ral Resources Code §33.115 shall include the following:
(1) Only one pier may extend from each defined parcel of
littoral property.
(2) Appurtenances are limited to those established by the
General Land Office as normal appurtenances.
(3) A pier or dock shall extend perpendicular from a point
on the shoreline, which is not less than ten feet from the adjacent littoral
property line, unless such a design
(A) would obstruct navigation;
(B) would unreasonably interfere with an adjoining lit-
toral property owner’s use of the waterfront;
(C) or is otherwise in compliance with 31 TAC
§155.9(m)(2)(B).
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(4) Walkways may not exceed 4 feet in width, however,
variances may be granted by the General Land Office upon demon-
strated necessity.
(5) Boatlifts shall not be constructed in waters less than 3
feet Mean High Water.
(6) Piers may have terminal structures (T-head, dock, etc.).
The dimensions of such terminal structures over vegetated areas shall
be no more than 8 feet by 20 feet, (or a reasonable substitute equal to
or less than 160 square feet in area) The dimensions of such terminal
structures over non-vegetated areas shall be no more than 10 feet by 30
feet (or a reasonable substitute less than or equal to 300 square feet in
area).
(7) Lower-level landings may be allowed but shall not ex-
ceed 40 square feet in overall area.
(8) Boatlifts and associated walkways may not exceed 16
feet in width.
(9) Personal water-craft (PWC) lifts (including ramps, plat-
forms) may not exceed 120 square feet in overall area.
(10) Only 1 boatlift plus 1 jet-ski lift will be allowed per
pier.
(f) [(e)] In the event a structure has been registered pursuant
subsection (a) of this section and the littoral owner subsequently desires
to make modifications or additions or rebuild the structure, the littoral
owner shall obtain either [is required to obtain] an easement or lease,
or new registration pursuant to Texas Natural Resources Code §33.115
in lieu of the prior registration.
(g) [(f)] In the event a pier has been registered pursuant to sub-
section (b) of this section and the littoral owner subsequently desires to
make modifications or additions or rebuild such pier, the littoral owner
is required to obtain in lieu of the original registration:
(1) a new registration if the pier’s dimensions or location
are changed from the footprint outlined in the structure registration, or
(2) an easement if such pier will be for
(A) commercial purposes,
(B) will require dredging or filling,
(C) [or] will exceed 115 feet in length or 25 feet in
width, or
(D) not conform with the criteria outlined in subsection
(e).
(h) [(g)] To the greatest extent possible, the littoral owner shall
construct a pier, pursuant to Texas Natural Resources Code §33.115,
in a manner that avoids existing marshes, oyster reefs, sea grass or
shallow water capable of supporting these habitats. Impact to sensitive
habitats that cannot be avoided shall be minimized to the greatest extent
possible.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Office of the Secretary of State on July 1, 2005.
TRD-200502703
Trace Finley
Policy Director, General Land Office
School Land Board
Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 305-8598
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
PART 4. EMPLOYEES RETIREMENT
SYSTEM OF TEXAS
CHAPTER 73. BENEFITS
34 TAC §73.21, §73.27
The Employees Retirement System of Texas (ERS) proposes
amendments to Title 34, Chapter 73, Texas Administrative
Code; §73.21 concerning reduction factors for age and retire-
ment option, which include the reduction tables (Figure: 34 TAC
§73.21(e)) and new §73.27 concerning payment of the retiree
lump-sum death benefit. Section 73.21 is amended to comply
with and conform to Senate Bill 1176, 79th Legislature, Regular
Session, as it relates to changes under Texas Government
Code, §814.206. New §73.27 is needed to comply with and
conform to House Bill 70, 79th Legislature, Regular Session
(HB 70), as it relates to changes under Texas Government
Code, §814.501.
Section 73.21 is amended to add subsection (e) providing re-
duction factors for a standard nonoccupational disability retire-
ment annuity for a member who retires before reaching an ap-
plicable age provided by Texas Government Code, §814.102 or
§814.104.
New §73.27 is added to provide for the payment of the retiree
lump-sum death benefit not later than the seventh day after ERS’
receipt of a properly submitted claim form, death certificate, and
other information that may be required to establish beneficiary
status or heirship for the uncontested payment of a retiree lump-
sum death benefit.
Paula A. Jones, General Counsel, has determined that for the
first five-year period these rules are in effect, there will be no
fiscal implications for state or local government as a result of
enforcing or administering these rule, and small businesses and
individuals will not be affected.
Ms. Jones also determined that for each year of the first five
years these rules are in effect, the public benefit anticipated as
a result of enforcing the rules will be clarification of the standard
nonoccupational disability retirement benefit payable to mem-
bers in a manner required by recent legislation, and a speci-
fied time frame for the payment of uncontested retiree lump-sum
death benefits.
There are no known anticipated economic costs to persons who
are required to comply with the rules as proposed other than the
statutorily required annuity reduction that may apply to certain
nonoccupational disability retirees.
Comments on the proposed rule amendments may be submit-
ted to Paula A. Jones, General Counsel, Employees Retirement
System of Texas, P.O. Box 13207, Austin, Texas 78711-3207, or
e-mail Ms. Jones at pjones@ers.state.tx.us. The deadline for
receiving comments is Monday, August 1, 2005 at 10:00 a.m.
PROPOSED RULES July 15, 2005 30 TexReg 4121
The amendment to §73.21 is proposed under the following
Texas Government Code provisions: §814.206(f), which pro-
vides authorization for the board of trustees (board) to adopt
actuarial tables governing a standard nonoccupational disability,
§815.105, which provides authorization for the board to adopt
tables the board considers necessary for the retirement system
and §815.102(a)(2), which provides authorization for the board
to adopt rules for the administration of the funds of the retirement
system.
New §73.27 is proposed under Texas Government Code,
§814.501(a), as specified in HB 70, which provides authoriza-
tion for the board to adopt a rule governing the procedures for
the payment of the retiree lump-sum death benefit, and Texas
Government Code §815.102(a)(2), which provides authorization
for the board to adopt rules for the administration of the funds
of the retirement system. These rules affect Title 8, Subtitle B
of the Texas Government Code.
No other statutes are affected by these proposed amendments.
§73.21. Reduction Factor for Age and Retirement Option.
(a) - (d) (No change.)
(e) Reduction factors for a standard nonoccupational disabil-
ity retirement annuity apply to a disability retirement application re-
ceived by the System on or after September 1, 2005, and are those fac-
tors adopted by the board on August 24, 2005, based on assumptions
adopted by the board on December 10, 2003.
Figure: 34 TAC §73.21(e)
§73.27. Payment of Retiree Lump-Sum Death Benefit.
Upon receipt of a properly completed claim form, death certificate and
other information that may be required to establish beneficiary status
or heirship for the uncontested payment of a retiree lump-sum death
benefit, the System will provide for the payment of the lump-sum death
benefit by notifying the Comptroller of Public Accounts not later than
the seventh day after receipt.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Employees Retirement System of Texas
Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 867-7480
♦ ♦ ♦
CHAPTER 85. FLEXIBLE BENEFITS
34 TAC §§85.1, 85.7, 85.9, 85.11
The Employees Retirement System of Texas (ERS) proposes
amendments to 34 Texas Administrative Code §§85.1, 85.7,
85.9, and 85.11, concerning the Flexible Benefits Program.
These sections are amended to define and direct the adminis-
tration of the state of Texas Employees Flexible Benefit Program
(TexFlex). These sections also comply with and conform to the
provisions of the Internal Revenue Code, as amended, and the
Texas Insurance Code, Chapter 1551.
Section 85.1 adds definitions of grace period and run-out pe-
riod. Internal Revenue Service Notice 2005-42 authorizes plan
sponsors to offer a grace period to participants of healthcare re-
imbursement accounts (HCRA) and dependent care reimburse-
ment accounts (DCRA). These changes define the grace period
as authorized by the board of trustees and the run-out period
which describes the period of time following the end of the plan
year during which participants may file claims.
Section 85.7 makes changes to the forfeiture provisions by
adding the grace period to the end of the Plan Year thereby
extending the period during which a participant may incur claims
using balances accrued during the prior plan year.
Sections 85.9 and 85.11 add the timeframe for the grace period.
IRS Notice 2005-42 authorizes a grace period of up to two (2)
months and 15 days. This change specifies the grace period
as authorized under the TexFlex Program. This change also re-
names what was previously referred to as the "grace period" and
more appropriately refers to it as the "run-out period."
Paula A. Jones, General Counsel, has determined that for the
first five-year period the rules are in effect, there will be no fiscal
implications for state or local government as a result of enforcing
or administering the rules, and small businesses and individuals
will not be affected.
Ms. Jones also determined that for each year of the first five
years the rules are in effect the public benefit anticipated as a
result of enforcing the rules will be updated information and clar-
ification of the rules, as well as an extended grace period to bene-
fit plan participants who may otherwise be required to forfeit plan
contributions, but will instead be permitted to incur claims during
the grace period that may be paid from balances attributable to
the plan year. There are no known anticipated economic costs to
persons who are required to comply with the rule as proposed.
Comments on the proposed new rule may be submitted to Paula
A. Jones, General Counsel, Employees Retirement System of
Texas, P.O. Box 13207, Austin, Texas 78711-3207, or e-mail
Ms. Jones at pjones@ers.state.tx.us. The deadline for receiving
comments is Monday, August 1, 2005 at 10:00 a.m.
The amendments are proposed under Texas Insurance Code,
§§1551.009, 1551.052 and 1551.206(e) and affect Texas Insur-
ance Code, Chapter 1551. No other statutes are affected by this
amendment.
§85.1. Introduction and Definitions.
(a) - (b) (No change.)
(c) Definitions. The following words and terms when used
in this chapter, shall have the following meanings, unless the context
clearly indicates otherwise, and wherever appropriate, the singular in-
cludes the plural, the plural includes the singular, and the use of any
gender includes the other gender.
(1) - (20) (No change.)
(21) Grace period--A two (2) month and 15 day period,
adopted by the TexFlex plan pursuant to IRS Notice 2005-42, immedi-
ately following the end of the plan year during which participants may
continue to incur expenses for reimbursement from the prior year ac-
count balance.
(22) [(21)] Health care expenses--Any expenses incurred
by a participant, or by a spouse or dependent of such participant, for
health care as described in or authorized in accordance with the Code,
§105 and §213, but only to the extent that the participant or other person
incurring the expense is not reimbursed for the expense by insurance
or other means. The types of expenses include, but are not limited to,
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amounts paid for hospital bills, doctor bills, prescription drugs, hearing
exams, vision exams, and eye exams.
(23) [(22)] Health care reimbursement account--The book-
keeping account maintained by the plan administrator or its designee
used for crediting contributions to the account and accounting for ben-
efit payments from the account.
(24) [(23)] Health care reimbursement plan--A separate
plan, under the Code, §105, adopted by the board of trustees, and
designed to provide health care expense reimbursement as described
in §85.5(b) of this title (relating to Benefits).
(25) [(24)] Institution of higher education--All public com-
munity/junior colleges, senior colleges or universities, or any other
agency of higher education within the meaning and jurisdiction of the
Education Code, Chapter 61, except the University of Texas System
and the Texas A&M University System.
(26) [(25)] Leave of absence without pay--The status of an
employee who is certified monthly by an agency or institution of higher
education administrator to be absent from duty for an entire calendar
month, and who does not receive any compensation for that month.
(27) [(26)] Option--Any specific benefit offering under the
plan.
(28) [(27)] Participant--An eligible employee who has
elected to participate in the plan for a period of coverage.
(29) [(28)] Period of coverage--The plan year during which
coverage of benefits under the plan is available to and elected by a
participant; however, an employee who becomes eligible to participate
during the plan year may elect to participate for a period lasting until the
end of the current plan year. In such case, the interval commencing on
such employee’s entry date and ending as of the last day of the current
period of coverage shall be deemed to be such participant’s period of
coverage.
(30) [(29)] Plan--The flexible benefits plan established and
adopted by the board of trustees pursuant to the laws of the state [State]
of Texas and any amendments which may be made to the plan from time
to time. The plan is referred to herein as TexFlex, and is comprised of a
dependent care reimbursement plan, a health care reimbursement plan
and an insurance premium conversion plan.
(31) [(30)] Plan administrator--The board of trustees of the
Employees Retirement System of Texas or its designee.
(32) [(31)] Plan year--A 12-month period beginning
September 1 and ending August 31.
(33) Run-out period--The period following the end of the
plan year between September 1 and December 31, during which partic-
ipants may file claims for reimbursement of expenses incurred during
the plan year and grace period.
(34) [(32)] Statutory nontaxable benefit--A benefit pro-
vided to a participant under the plan, which is not includable in the
participant’s taxable income by reason of a specific provision in the
Code and is permissible under the plan in accordance with the Code,
§125.
(35) [(33)] Spouse--The person to whom the participant is
married. Spouse does not include a person separated from the partici-
pant under a decree of divorce, or annulment.
(36) [(34)] TexFlex--The flexible benefits plan adopted by
the board of trustees.
(37) [(35)] Texas Employees Group Benefits Pro-
gram--The employee insurance benefits program administered by
the Employees Retirement System of Texas, pursuant to the Texas
Insurance Code, Chapter 1551. The program consists of health,
voluntary accidental death and dismemberment, optional term life, de-
pendent term life, short and long term disability, and dental insurance
coverages.
(38) [(36)] Third Party Administrator or TPA--The vendor,
administrator or firm selected by the plan administrator to perform the
day-to-day administrative responsibilities of the TexFlex program for
participants of the Texas Employees Group Benefits Program who en-
roll in either the health care reimbursement plan, dependent care reim-
bursement plan or both.
§85.7. Enrollment.
(a) - (d) (No change.)
(e) Forfeiture of account balances.
(1) The amount credited to a participant’s reimbursement
account for each benefit election for any plan year will be used to reim-
burse or pay qualified expenses incurred during the eligible employee’s
period of coverage in such plan year and the grace period, if the claim
is electronically adjudicated or if the participant files a correctly com-
pleted claim for reimbursement on or before December 31 following
the close of the plan year.
(2) Any balances remaining after payment of all timely and
correctly filed claims postmarked no later than December 31 following
the close of the plan year and the grace period, shall be forfeited by
the participant and be available to pay administrative expenses of the
flexible benefits program.
(f) Reimbursement report to participant. The plan administra-
tor or its designee shall provide to the participant periodic reports on
each reimbursement account, showing the account transactions (dis-
bursements and balances) during the plan year and the grace period.
These reports may be provided periodically through electronic means.
§85.9. Payment of Claims from Reimbursement Accounts.
(a) Claim for reimbursement.
(1) Claims for reimbursement of expenses incurred during
an eligible employee’s period of coverage in the plan year or during
the grace period may be submitted at any time during the plan year or
grace period, but not later than December 31 following the close of the
plan year.
(2) Claims shall be paid to the extent of available flexible
benefit dollars allocable to the applicable type of expenses and shall
only be paid out of flexible benefit dollars for the plan year, which
may include the grace period, in which the expense was incurred. The
TPA shall compare the participant’s available balance and the amount
of the expense to make certain that claims are paid according to the
provisions of the Code and these rules.
(3) Expenses incurred prior to becoming a participant or
after the last day of a plan year or the grace period, [August 31,]shall not
be covered by this plan. A terminated participant may continue to file
claims for eligible expenses incurred during the employee’s period of
coverage within the plan year and grace period, if applicable, to exhaust
reimbursement account balances no later than December 31 following
the close of the plan year.
(4) Claims shall be submitted in a manner prescribed by the
Employees Retirement System of Texas or its designee, accompanied
by such bills, receipts or other proof of incurring the expense as the
plan administrator or its designee may require.
(5) A claim form must be submitted each time reimburse-
ment or payment is requested, unless using the debit card.
PROPOSED RULES July 15, 2005 30 TexReg 4123
(6) The dependent care and health care reimbursement ac-
counts are separate accounts, and funds from one account may not be
used to reimburse expenses of the other account.
(b) Debit Card transactions.
(1) Debit card payments for eligible expenses incurred dur-
ing a participant’s [an employee’s] period of coverage in the plan year
and the grace period may occur at any time during the plan year and
the grace period, but not later than November 15th [August 31st or the
last day of the plan year].
(2) Transactions shall be processed to the extent of avail-
able flexible benefit dollars allocable to the applicable type of expenses
and shall only be paid out of flexible benefit dollars for the plan year,
which may include the grace period, in which the expense was in-
curred. The TPA shall compare the participant’s available balance and
the amount of the expense to make certain that claims are paid accord-
ing to the provisions of the Code and these rules.
(3) Expenses incurred prior to becoming a participant shall
not be covered by this plan. Expenses incurred by a participant may be
covered only in the plan year, which may include the grace period, in
which the expense is actually incurred. Upon a participant’s termina-
tion, the debit card will be automatically deactivated. Paper claims may
be filed for eligible expenses incurred during the participant’s period
of coverage within the plan year, and the grace period, if applicable,
in which he was a participant. All claims for reimbursement from ac-
count balances must be filed no later than December 31 immediately
following the close of the plan year.
(4) Participants may be required to submit bills, receipts or
other proof of incurring the expense as the plan administrator or its
designee may require.
(5) Reimbursements or payments made using the debit card
may require additional supporting documentation as may be requested
by the plan administrator or its designee, and the participant must main-
tain his own records to substantiate the eligibility of all expenses for
individual income tax purposes, if necessary.
(c) - (d) (No change.)
§85.11. Administration.
(a) - (c) (No change.)
(d) Miscellaneous provisions.
(1) The participation in the plan of an employee is subject
to changes in applicable state and federal laws and regulations and the
sections in this chapter.
(2) The plan year begins on September 1 of each year and
ends on August 31. The run-out [grace] period for filing claims for ser-
vices used during the plan year and the grace period, ends on December
31. The grace period begins at the end of the plan year and ends two
(2) months and 15 days later.
(3) The mailing address of the plan administrator is: Plan
Administrator, TexFlex Plan, Employees Retirement System of Texas,
P.O. Box 13207, Austin, Texas 78711-3207.
(4) If a provision in the sections in this chapter conflicts
with a federal law, rule, or regulation governing the plan, then the law,
rule, or regulation prevails over the provision.
(5) The participation of an employee in the plan does not
give the employee a legal or equitable right against the participant’s
employing state agency, institution of higher education, the plan ad-
ministrator, TPA or the state [State] of Texas except as provided in
the sections in this chapter. The plan does not affect the terms of em-
ployment between a participant and the participant’s employing state
agency or institution of higher education.
(6) Except for the grace period, if [If] a time limit is ex-
pressed in terms of a number of days and the last day of the time limit
falls on a weekend or holiday recognized by the state [State] of Texas
for observance by state employees, the last day of the time period shall
be the first business day after the weekend or holiday. The end of the
grace period shall be the actual day on which it falls, even if it is a
weekend or holiday.
(7) The sections in this chapter prevail over any document
used in the administration of the plan that has provisions or require-
ments which conflict with the sections.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Employees Retirement System of Texas
Earliest possible date of adoption: August 14, 2005
For further information, please call: (512) 867-7421
♦ ♦ ♦
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TITLE 4. AGRICULTURE
PART 1. TEXAS DEPARTMENT OF
AGRICULTURE
CHAPTER 4. COOPERATIVE MARKETING
ASSOCIATIONS
4 TAC §4.2
The Texas Department of Agriculture (the department) adopts
an amendment to §4.2, concerning licensing of cooperative mar-
keting associations, without changes to the proposal published
in the May 20, 2005, issue of the Texas Register (30 TexReg
2965). The amendment is adopted to make §4.2(d) consistent
with the current agency process for issuing cooperative market-
ing association licenses. The amendment provides that coop-
erative marketing association licenses expire one year from the
date of issuance or when the association is dissolved or its char-
ter is forfeited.
No comments were received on the proposal.
The amendment to §4.2 is adopted under Texas Agriculture
Code (the Code), §12.016, which provides the department with
the authority to adopt rules as necessary for the administration
of its powers and duties under the Code, including Chapter 52,
relating to cooperative marketing associations.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




Texas Department of Agriculture
Effective date: July 21, 2005
Proposal publication date: May 20, 2005
For further information, please call: (512) 463-4075
♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 39. PUBLIC NOTICE
SUBCHAPTER M. PUBLIC NOTICE FOR
RADIOACTIVE MATERIAL LICENSES
30 TAC §§39.703, 39.707, 39.709
The Texas Commission on Environmental Quality (commission)
adopts amendments to §§39.703, 39.707, and 39.709 with
changes to the proposed text as published in the January 28,
2005, issue of the Texas Register (30 TexReg 360).
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
On September 24, 2003, the commission considered the petition
for rulemaking that was filed by Newpark Resources, Inc. on Au-
gust 5, 2003. The petitioner requested that the commission initi-
ate rulemaking to allow commercial disposal of naturally occur-
ring radioactive material (NORM) waste in Class I injection wells
located at facilities at which the storage and processing of such
material is licensed by the Texas Department of Health (TDH),
Bureau of Radiation Control. TDH is the predecessor agency
of the Department of State Health Services. The petitioner also
requested amendments to the memorandum of understanding
(MOU) with TDH to reflect that TDH is authorized to regulate the
storage and processing of NORM waste that will be disposed of
at a commercial NORM waste disposal facility.
The commission directed staff to initiate rulemaking for the li-
censing of commercial disposal of NORM waste streams from
public water systems by injection into Class I injection wells.
The commission decided that the MOU with TDH should not be
amended as requested by the petitioner.
This rulemaking amends the public notice requirements for ra-
dioactive material licenses and establishes notice requirements
for license applications for commercial disposal of NORM waste
authorized under 30 TAC Chapter 336, Subchapter K. A corre-
sponding rulemaking that includes changes to Chapter 336, Ra-
dioactive Substance Rules, is published in this issue of the Texas
Register.
SECTION BY SECTION DISCUSSION
Administrative and grammatical changes are adopted through-
out the sections to bring the existing rule language into agree-
ment with guidance provided in the Texas Legislative Council
Drafting Manual, November 2004.
Section 39.703(a) is adopted to add the phrase "by the Office of
the Chief Clerk" to make it clear who must mail the notice. The
phrase "by the applicant" has been deleted since proposal. The
change was made because some notices under this subchapter
are published by the applicant and other notices are published
by the commission at the applicant’s expense.
Section 39.703(b) is adopted to make the notice requirements
of this section applicable to licenses issued under Chapter 336,
Subchapter K, Commercial Disposal of Naturally Occurring Ra-
dioactive Material Waste From Public Water Systems.
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Section 39.707(a) is adopted to make the notice requirements
of this section applicable to licenses issued under Chapter 336,
Subchapter K.
Section 39.709(b) is adopted to make the notice requirements
of this section applicable to licenses issued under Chapter 336,
Subchapter K.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the adopted rules in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the adopted rules are not
subject to §2001.0225 because they do not meet the criteria for
a "major environmental rule" as defined in that statute.
A "major environmental rule" means a rule the specific intent of
which is to protect the environment or reduce risks to human
health from environmental exposure and that may adversely af-
fect in a material way the economy, a sector of the economy, pro-
ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state.
The adopted amendments to Chapter 39 are part of the com-
mission’s rulemaking to authorize commercial disposal of NORM
waste. The specific intent of the adopted rules is to allow com-
mercial injection well disposal of NORM waste generated by pub-
lic water systems. These rules will benefit public water systems
by providing an additional disposal option for NORM waste gen-
erated from the treatment of water supplies. It is not anticipated
that the adopted rules will adversely affect in a material way
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state because the adopted rules would only ap-
ply to commercial Class I injection well disposal of NORM waste
generated by public water systems. The adopted amendments
to Chapter 39 are procedural changes that establish the public
notice requirements for NORM waste disposal license applica-
tions. Therefore, the commission concludes that these adopted
rules do not meet the definition of a major environmental rule.
Furthermore, the adopted rulemaking does not meet any of the
four applicability requirements listed in Texas Government Code,
§2001.0225(a). Texas Government Code, §2001.0225, only ap-
plies to a major environmental rule, the result of which is to: 1)
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
instead of under a specific state law.
In this case, the adopted rules do not meet any of these appli-
cability requirements. First, there are no applicable federal stan-
dards that these rules would address. Disposal of NORM waste
is not subject to standards established by the Nuclear Regu-
latory Commission or the United States Environmental Protec-
tion Agency (EPA). Second, the adopted rules do not exceed
an express requirement of state law. Texas Health and Safety
Code (THSC), Chapter 401, authorizes the commission to regu-
late the disposal of most radioactive material in Texas. However,
there are no specific requirements for the disposal of NORM
waste in the Texas Radiation Control Act that are exceeded by
these adopted rules. Third, there is no delegation agreement
that would be exceeded by these adopted rules because no del-
egation agreement relates to this subject matter area. Fourth,
the commission does not propose these rules solely under the
commission’s general powers. THSC, Chapter 401, §§401.051,
401.103, 401.104, and 401.412, specifically authorize the com-
mission to adopt rules for the control of sources of radiation and
the licensing of the disposal of radioactive materials.
The commission invited public comment regarding the draft reg-
ulatory impact analysis determination during the public comment
period. No comments were received on the draft regulatory im-
pact analysis determination.
TAKINGS IMPACT ASSESSMENT
The commission evaluated these adopted rules and performed
an assessment of whether the adopted rules constitute a tak-
ing under Texas Government Code, Chapter 2007. The specific
purpose of the adopted rules is to provide notice requirements
for license applications authorizing commercial injection well dis-
posal of NORM waste generated by public water systems. These
adopted rules will only apply to license applications for commer-
cial Class I injection well disposal of NORM waste generated by
public water systems. Because EPA adopted federal standards
for radionuclides in drinking water, some public water systems
subject to these federal standards will need to manage and dis-
pose of their treatment residuals containing NORM in a manner
that is protective of human health and safety and the environ-
ment. The adopted rules would substantially advance this stated
purpose by allowing commercial injection well disposal of NORM
waste streams generated by public water systems.
Promulgation and enforcement of these adopted rules would be
neither a statutory nor a constitutional taking of private real prop-
erty because the adopted rules do not affect real property. In
particular, there are no burdens imposed on private real prop-
erty, and the adopted rules would allow a new option for the
commercial disposal of NORM waste for public water systems
dealing with NORM waste generated by the treatment of pub-
lic water supplies. The existing prohibition of commercial dis-
posal of NORM waste is removed to allow commercial Class I
injection well disposal of NORM waste generated by public wa-
ter systems. The adopted amendments to Chapter 39 are pro-
cedural changes that establish the public notice requirements for
NORM waste disposal license applications. Because the regu-
lation does not affect real property, it does not burden, restrict,
or limit an owner’s right to property or reduce its value by 25% or
more beyond that which would otherwise exist in the absence of
the regulation. Therefore, these adopted rules will not constitute
a taking under Texas Government Code, Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the adopted rulemaking and found
that the rules are neither identified in Coastal Coordination Act
Implementation Rules, 31 TAC §505.11, nor will they affect any
action/authorization identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §505.11. Therefore, the adopted rules
are not subject to the Texas Coastal Management Program.
PUBLIC COMMENT
The comment period closed on February 28, 2005. A public
hearing on this proposal was held in Austin on February 24,
2005. The commission received no comments with regard to
Chapter 39.
STATUTORY AUTHORITY
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The amendments are adopted under the Texas Radiation
Control Act, THSC, Chapter 401; THSC, §401.011, which
provides the commission authority to regulate and license the
disposal of radioactive substances; §401.051, which authorizes
the commission to adopt rules and guidelines relating to the
control of sources of radiation; §401.103, which authorizes
the commission to adopt rules and guidelines that provide for
licensing and registration for the control of sources of radiation;
§401.104, which requires the commission to provide rules for
licensing for the disposal of radioactive material; and §401.412,
which provides authority to the commission to regulate and
license the disposal of radioactive substances and to adopt
rules necessary to exercise this authority. The amendments are
also adopted under Texas Water Code, §27.019, which requires
the commission to adopt rules reasonably required for the
performance of the commission’s duties under the Injection Well
Act. The adopted amendments are also authorized by Texas
Water Code, §5.103, which provides the commission with the
authority to adopt rules necessary to carry out its powers and
duties under the Texas Water Code and other laws of the state.
The adopted amendments implement the Texas Radiation Con-
trol Act, THSC, Chapter 401; and the Injection Well Act, Texas
Water Code, Chapter 27.
§39.703. Notice of Completion of Technical Review.
(a) When the executive director has completed the technical
review of an application for a license, major amendment, or renewal of
a license issued under Chapter 336 of this title (relating to Radioactive
Substance Rules) or for a minor amendment issued under Chapter 336,
Subchapter H of this title (relating to Licensing Requirements for Near-
Surface Land Disposal of Low-Level Radioactive Waste), notice must
be mailed by the Office of the Chief Clerk and published under this
subchapter. The deadline to file public comment, protests, or hearing
requests is 30 days after publication.
(b) For any other application for a minor amendment to a li-
cense issued under Chapter 336, Subchapter F of this title (relating to
Licensing of Alternative Methods of Disposal of Radioactive Material),
Subchapter G of this title (relating to Decommissioning Standards), or
Subchapter K of this title (relating to Commercial Disposal of Natu-
rally Occurring Radioactive Material Waste From Public Water Sys-
tems), notice must be mailed by the Office of the Chief Clerk under
this subchapter. The deadline to file public comment, protests, or hear-
ing requests is ten days after mailing.
§39.707. Published Notice.
(a) For applications under Chapter 336, Subchapter F of this
title (relating to Licensing of Alternative Methods of Disposal of Ra-
dioactive Material), Subchapter G of this title (relating to Decommis-
sioning Standards), or Subchapter K of this title (relating to Commer-
cial Disposal of Naturally Occurring Radioactive Material Waste From
Public Water Systems), when notice is required to be published un-
der this subchapter, the applicant shall publish notice at least once in
a newspaper of largest general circulation in the county in which the
facility is located.
(b) For applications for a new license, renewal license, or ma-
jor amendment to a license issued under Chapter 336, Subchapter H of
this title (relating to Licensing Requirements for Near- Surface Land
Disposal of Low-Level Radioactive Waste), on completion of techni-
cal review and preparation of the draft license, the commission shall
publish, at the applicant’s expense, notice of the draft license and spec-
ify the requirements for requesting a contested case hearing by a person
affected. The notice must include a statement that the draft license is
available for review on the commission’s Web site and that the draft li-
cense and application materials are available for review at the offices of
the commission and in a public place in the county or counties in which
the proposed disposal facility site is located. Notice must be published
in a newspaper of general circulation in each county in which the pro-
posed disposal facility site is located.
(c) In addition to published notice requirements in subsection
(b) of this section, for an initial notice of draft license and opportunity to
comment and for any subsequent license amendment of a license under
Chapter 336, Subchapter H of this title, the chief clerk shall publish
notice once in the Texas Register.
§39.709. Notice of Contested Case Hearing on Application.
(a) The requirements of this section apply when an application
is referred to the State Office of Administrative Hearings for a contested
case hearing under Chapter 80 of this title (relating to Contested Case
Hearings).
(b) For applications under Chapter 336, Subchapter F of this
title (relating to Licensing of Alternative Methods of Disposal of Ra-
dioactive Material), Subchapter G of this title (relating to Decommis-
sioning Standards), or Subchapter K of this title (relating to Commer-
cial Disposal of Naturally Occurring Radioactive Material Waste From
Public Water Systems), notice must be mailed no later than 30 days
before the hearing. For applications under Chapter 336, Subchapter H
of this title (relating to Licensing Requirements for Near-Surface Land
Disposal of Low-Level Radioactive Waste), notice must be mailed no
later than 31 days before the hearing.
(c) When notice is required under this section, the text
of the notice must include the applicable information specified in
§39.411(b)(13) and (d) of this title (relating to Text of Public Notice).
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on July 1, 2005.
TRD-200502704
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: July 21, 2005
Proposal publication date: January 28, 2005
For further information, please call: (512) 239-5017
♦ ♦ ♦
CHAPTER 336. RADIOACTIVE SUBSTANCE
RULES
The Texas Commission on Environmental Quality (commission
or TCEQ) adopts amendments to §§336.1, 336.105, 336.211,
336.501, and 336.601. The commission also adopts new
Subchapter K consisting of §§336.1001, 336.1003, 336.1005,
336.1007, 336.1009, 336.1011, 336.1013, 336.1015, 336.1017,
and 336.1019. Sections 336.1, 336.105, 336.211, 336.1005,
336.1007, 336.1009, 336.1011, 336.1013, and 336.1015 are
adopted with changes to the proposed text published in the
January 28, 2005, issue of the Texas Register (30 TexReg 363).
Sections 336.501, 336.601, 336.1001, 336.1003, 336.1017,
and 336.1019 are adopted without changes and will not be
republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
ADOPTED RULES July 15, 2005 30 TexReg 4127
On September 24, 2003, the commission considered the peti-
tion for rulemaking filed by Newpark Resources, Inc. (petitioner)
on August 5, 2003. The petitioner requested that the commis-
sion initiate rulemaking to allow commercial disposal of naturally
occurring radioactive material (NORM) waste in Class I injection
wells located at facilities at which the storage and processing
of such material is licensed by the Texas Department of Health
(TDH), Bureau of Radiation Control. TDH is the predecessor
agency of the Department of State Health Services (DSHS).
The petitioner also requested amendments to the Memorandum
of Understanding (MOU) between TDH and the commission to
reflect that TDH is authorized to regulate the storage and pro-
cessing of NORM waste that will be disposed of at a commercial
NORM waste disposal facility.
The commission directed staff to initiate rulemaking for the li-
censing of commercial disposal of NORM waste streams from
public water systems by injection into Class I injection wells.
The commission decided that the MOU with TDH should not be
amended as requested by the petitioner. The MOU with TDH is
codified as 25 TAC §289.101 and adopted by reference in 30 TAC
§7.118, Memorandum of Understanding between the Texas De-
partment of Health and the Texas Natural Resource Conserva-
tion Commission Regarding Radiation Control Functions. Sec-
tion 289.101(d)(1) of the MOU provides that the receipt, storage,
and/or processing of radioactive substances received by a Texas
Natural Resource Conservation Commission (TNRCC) (prede-
cessor agency of the TCEQ) licensee at a commercial radioac-
tive substance disposal facility for the explicit purpose of disposal
at that facility shall be regulated by the TNRCC. This requirement
is mirrored in existing commission rules in 30 TAC §336.211(d),
General Requirements for Radioactive Material Disposal. Thus,
the receipt, storage, and/or processing of NORM waste at a com-
mercial disposal facility will be regulated by the TCEQ in accor-
dance with these provisions. This is necessary to ensure that
NORM waste is properly conditioned for disposal in Class I in-
jection wells. Also, the TCEQ must ensure that procedures for
waste receipt, storage, and processing are protective of human
health and safety and the environment.
This rulemaking adopts amendments to Chapter 336 to create a
licensing program for the commercial Class I injection well dis-
posal of NORM waste generated by public water systems. A cor-
responding rulemaking that includes changes to 30 TAC Chapter
39, Public Notice, is published in this issue of the Texas Register.
SECTION BY SECTION DISCUSSION
Administrative and grammatical changes are adopted through-
out the sections to bring the existing rule language into agree-
ment with guidance provided in the Texas Legislative Council
Drafting Manual, November 2004.
SUBCHAPTER A: GENERAL PROVISIONS
§336.1, Scope and General Provisions
Section 336.1 is adopted to provide authorization for disposal
of NORM waste. Specifically, new §336.1(f)(4) provides autho-
rization for disposal of NORM waste from other persons in ac-
cordance with Subchapter K, Commercial Disposal of Naturally
Occurring Radioactive Material Waste From Public Water Sys-
tems.
SUBCHAPTER B: RADIOACTIVE SUBSTANCE FEES
§336.105, Schedule of Fees for Other Licenses
Section 336.105 is adopted to amend the fees for licenses
issued under Subchapter K, and to modify fees for licenses
issued under Subchapter F, Licensing of Alternative Methods
of Disposal of Radioactive Material. Section 336.105(a)(1)
increases the license application fee for facilities regulated
under Subchapter F from $20,000 to $50,000. The increased
fee more accurately reflects the commission’s cost in reviewing
a Subchapter F license application. Texas Health and Safety
Code (THSC), §401.412(d), provides that the commission
may assess and collect an annual fee for each license and
registration and for each application in an amount sufficient
to recover its reasonable costs. The commission’s cost for
reviewing a new application and issuing a radioactive material
license under Subchapter F or Subchapter K is approximately
$40,000 to $100,000, depending on the complexity of the appli-
cation. These estimates do not include fringe and indirect costs.
Adopted new subsection (a)(3) requires a license application fee
of $50,000 for facilities regulated under Subchapter K. Section
336.105(a) is also adopted to reorganize the list of subchapters
in sequential order. Section 336.105(b)(1) decreases the annual
license fee for facilities regulated under Subchapter F from
$28,900 to $25,000. The decreased annual fee more accurately
reflects the commission’s cost in reviewing a licensee’s annual
reports and conducting inspections of licensed facilities. The
commission’s cost for conducting an annual review of an
existing radioactive material license issued under Subchapter
F or Subchapter K is approximately $25,000. This estimate
includes one compliance inspection of the facility per year.
Adopted new subsection (b)(3) requires an annual license fee
of $25,000 for facilities regulated under Subchapter K. Section
336.105(b) is also adopted to reorganize the list of subchapters
in sequential order. Section 336.105(c) is adopted to require a
fee of $10,000 for major amendments of licenses issued under
Subchapter K. This adopted fee is consistent with existing fees
for a major amendment of licenses issued under Subchapter
F and Subchapter G. Adopted new §336.105(d) requires a
license application fee of $35,000 for the renewal of licenses
issued under Subchapter F or Subchapter K. This amount was
decreased from $50,000 in the proposed rules in response
to comments received. Existing §336.105(d) is relettered as
§336.105(e) and provides a fee schedule for holders of licenses
issued under Subchapter K following cessation of disposal
activities.
SUBCHAPTER C: GENERAL DISPOSAL REQUIREMENTS
§336.211, General Requirements for Radioactive Material Dis-
posal
Section 336.211(a) adds new subsection (a)(7). This amend-
ment is adopted for consistency with other authorized disposal
methods referenced in the section. Existing subsection (a)(7)
and (8) are renumbered accordingly. Section 336.211(b) adds
new §336.211(b)(5). New subsection (b)(5) requires a person
to be specifically licensed to receive waste containing licensed
material from other persons for disposal by injection into an un-
derground injection control Class I injection well.
SUBCHAPTER F: LICENSING OF ALTERNATIVE METHODS
OF DISPOSAL OF RADIOACTIVE MATERIAL
§336.501, Scope and General Provisions
Section 336.501 adds a new subsection (d). Adopted new
§336.501(d) provides that the commission may license the
commercial disposal of NORM waste under Subchapter K.
SUBCHAPTER G: DECOMMISSIONING STANDARDS
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§336.601, Applicability
Section 336.601(a) applies the decommissioning criteria in Sub-
chapter G to NORM waste disposal facilities that are licensed
under Subchapter K.
NEW SUBCHAPTER K: COMMERCIAL DISPOSAL OF NAT-
URALLY OCCURRING RADIOACTIVE MATERIAL WASTE
FROM PUBLIC WATER SYSTEMS
§336.1001, Scope and General Provisions
New §336.1001 is adopted to provide a statement of general ap-
plicability for Subchapter K, which establishes requirements for
waste disposal facilities that accept NORM waste from public wa-
ter systems for commercial disposal by injection into Class I in-
jection wells. The requirements of Subchapter K will not preclude
a generator from on-site disposal of NORM waste by Class I in-
jection or by other authorized disposal methods under Subchap-
ter F. Subchapter F applies to authorization of non-commercial
disposal activities.
§336.1003, Definitions
Adopted new §336.1003(1) adds a definition for "Commercial
disposal," that is the disposal of NORM waste received by the
licensee from other persons. Adopted new §336.1003(2) adds a
definition for "Naturally occurring radioactive material waste dis-
posal facility." Adopted new §336.1003(3) adds a definition for
"Public water system." Adopted new §336.1003(4) adds a defi-
nition for "Site."
§336.1005, Disposal Method
New §336.1005 is adopted to authorize the commercial disposal
of NORM waste from public water systems only by injection into
a Class I injection well permitted under 30 TAC Chapter 331,
Underground Injection Control, that is specifically permitted for
the disposal of NORM waste. The words "from public water sys-
tems" were added in response to comments.
§336.1007, License Application for Commercial Disposal of Nat-
urally Occurring Radioactive Material Waste
New §336.1007 is adopted to provide requirements for ap-
plications for licenses for the commercial disposal of NORM
waste. New subsection (a) is adopted to provide technical
requirements to be addressed in the license application that
will enable the executive director to evaluate the applicant’s
proposed siting, design, construction, and operation of the
NORM waste disposal facility. The words "specific activity"
were added to §336.1007(a)(1) in response to comments. New
subsection (b) is a general requirement that the applicant shall
submit sufficient information to allow the executive director to
assess the potential hazard to public health and safety, and to
determine whether the NORM waste disposal facility will have
a significant impact on the environment. New subsection (c)
requires that the applicant shall provide any other information
that may be requested by the executive director.
§336.1009, Standards for Issuance of a License, License
Amendment, or License Renewal
New §336.1009 is adopted to specify the standards that the ap-
plicant must meet for the commission to issue, amend, or re-
new a license for commercial disposal of NORM waste. New
§336.1009(1) is adopted to ensure that the applicant is quali-
fied by reason of training and experience to carry out the dis-
posal operations in a manner that protects human health and
safety and the environment. New §336.1009(2) is adopted to re-
quire that the applicant’s proposed NORM waste disposal facil-
ity’s siting, design, construction, operation, and closure are ad-
equate to protect the public health and safety in that it will pro-
vide reasonable assurance that the general population will be
protected from releases of radioactivity. New §336.1009(3) is
adopted to require that the applicant has provided reasonable
assurance that applicable technical requirements of this chapter
have been met. New §336.1009(4) is adopted to require that the
applicant’s financial assurance meets the requirements of this
chapter. Section 336.1011(g) in the proposal has been moved
to §336.1009(5) for consistency. The requirement that the loca-
tion of the NORM waste disposal facility must be compatible with
the uses of surrounding environs is more appropriate as a finding
made upon license issuance. New §336.1009(5) is renumbered
as §336.1009(6) and adopted as a general requirement that the
applicant shall meet all applicable requirements under the rules
of the commission.
§336.1011, Performance Objectives
New §336.1011 is adopted to establish radiological criteria for
the performance of the NORM waste disposal facility. A per-
formance assessment shall be conducted by the applicant to
ensure that these radiological criteria are met. Adopted new
§336.1011(a) provides that the performance objectives of this
section apply to the NORM waste disposal facility and any un-
derground source of drinking water, as defined in §331.2, Defini-
tions, that may be impacted by activities at the NORM waste dis-
posal facility. The performance objectives do not apply to NORM
waste in the injection zone.
Adopted new §336.1011(b) requires that radiation exposure and
release of radioactive materials from a NORM waste disposal
facility shall be maintained as low as is reasonably achievable.
Concentrations of radioactive material that may be released to
the general environment in groundwater, surface water, air, soil,
plants, or animals shall not result in an annual dose above back-
ground exceeding an equivalent of 25 millirems to the whole
body, 75 millirems to the thyroid, or 25 millirems to any other
organ of any member of the public. These requirements are
consistent with the performance objectives for the disposal of
low-level radioactive waste given in Subchapter H of this chap-
ter.
Adopted new §336.1011(c) requires that operations at the
NORM waste disposal facility shall be conducted in compliance
with the standards for radiation protection set out in Subchapter
D, Standards for Protection Against Radiation, except for
releases of radioactivity in effluents from the NORM waste
disposal facility, which shall be governed by §336.1011(b). The
licensee is also required to conduct analyses of the protection of
individuals during operations, and those analyses shall include
assessments of expected doses due to routine operations and
potential accidents during handling, storage, processing, and
disposal of NORM waste. The word "doses" was substituted for
"exposures" and the word "potential" was substituted for "likely"
in response to comments. Adopted new §336.1011(d) requires
that the location and characteristics of a NORM waste disposal
facility must preclude potential off-site migration or transport
of radioactive materials or ready access to critical exposure
pathways. This requirement is consistent with existing rules
for licensing of alternative methods of disposal of radioactive
material under §336.513(c)(2). Adopted new §336.1011(e)
describes the analyses required to demonstrate protection of
the general population from releases of radioactivity. Adopted
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new §336.1011(f) requires that the NORM waste disposal facility
must be located, designed, constructed, operated, and closed
so that long-term isolation and custodial care for long-term
stability will not be required beyond the time that the licensee
occupies the NORM waste disposal facility. Section 336.1011(g)
in the proposal has been moved to adopted §336.1009(5) for
consistency with other standards for issuance of a license.
§336.1013, Terms and Conditions of License
New §336.1013 is adopted to establish terms and conditions for
a NORM waste disposal facility license. Adopted new subsection
(a) is a general provision requiring that at any time before termi-
nation of the license, the licensee shall submit written statements
under oath upon request of the commission or executive direc-
tor to enable the commission to determine whether or not the li-
cense should be modified, suspended, or revoked. Adopted new
subsection (b) provides that the licensee shall be subject to the
applicable provisions of THSC, Chapter 401, also known as the
Texas Radiation Control Act. Adopted new subsection (c) pro-
vides that any license may be revoked, suspended, or modified,
in whole or in part, for any material false statement in the appli-
cation. Adopted new subsection (d) requires that each person
licensed by the commission under this subchapter shall confine
possession and use of NORM waste to the locations and pur-
poses authorized in the license.
Adopted new subsection (e) requires that no NORM waste may
be disposed of until the executive director has inspected the
NORM waste disposal facility and has found it to be in confor-
mance with the description, design, and construction described
in the application for a license. Section 336.1013(e)(2) in the pro-
posal has been deleted in response to comments. Adopted new
subsection (f) requires that no NORM waste may be received for
disposal at the NORM waste disposal facility until the executive
director has approved financial assurance in writing. Adopted
new subsection (g) provides that the commission may incorpo-
rate additional requirements and conditions in any license at
the time of issuance, or thereafter, by appropriate rule or order.
Adopted new subsection (h) provides that each license shall be
issued for an initial term of ten years from the date of issuance.
After the initial ten years, the commission may renew the license
for one or more terms of ten years. The authority to dispose of
radioactive material expires on the date stated in the license.
§336.1015, Maintenance of Records and Reports
New §336.1015 is adopted to provide requirements for record-
keeping and maintenance of records. Adopted new subsection
(a) requires that each licensee shall maintain any records and
make any reports as may be required by the conditions of the
license, by the rules in this chapter, or by orders of the commis-
sion. Adopted new subsection (b) provides that records that are
required by the rules in this chapter or by license conditions must
be maintained for a period specified by the appropriate rules or
by license condition. Adopted new subsection (c) provides that
each record required by this chapter must be legible throughout
the specified retention period. Adopted new subsection (d) pro-
vides that if there is a conflict between the commission’s rules,
license condition, or other written approval or authorization from
the executive director pertaining to the retention period for the
same type of record, the longest retention period specified takes
precedence. Adopted new subsection (e) requires that the li-
censee shall record the location and the quantity of wastes dis-
posed and shall transfer these records upon license termination
to the executive director and to such other government agencies
or officials as designated by the commission.
Adopted new subsection (f) describes receipt, acceptance,
and manifesting requirements for shipments of NORM waste.
Adopted new subsection (g) requires that each licensee autho-
rized to dispose of waste received from other persons shall file
a copy of its financial report or a certified financial statement
annually with the executive director in order to update the infor-
mation base for determining financial qualifications. Adopted
new subsection (h) provides requirements for the submittal of
annual reports by the licensee. Adopted new subsection (i) pro-
vides requirements for maintaining an electronic recordkeeping
system.
§336.1017, Tests at Naturally Occurring Radioactive Material
Waste Disposal Facilities
New §336.1017 is adopted to provide that each licensee shall
perform or allow the executive director to perform any tests that
the executive director deems appropriate or necessary for the
administration of the rules in this chapter.
§336.1019, Liability Coverage and Funding for Naturally Occur-
ring Radioactive Material Waste Disposal Facility Closure and
Stabilization
New §336.1019 is adopted to provide financial assurance and
liability coverage requirements for NORM waste disposal facili-
ties. Adopted new subsection (a) requires that the applicant shall
provide assurance 60 days prior to the initial receipt of waste that
sufficient funds will be available to carry out closure and stabiliza-
tion of the NORM waste disposal facility. Adopted new subsec-
tion (b) requires that the assurance must be based on cost esti-
mates approved by the executive director, which reflect the com-
mission-approved plan for closure and stabilization of the NORM
waste disposal facility. The applicant’s cost estimates must take
into account total costs that would be incurred if an independent
contractor were hired to perform the closure and stabilization
work. Adopted new subsection (c) provides that the licensee’s
financial assurance mechanism and cost estimates must be re-
viewed annually to assure that sufficient funds are available for
completion of the closure plan, assuming that the work has to
be performed by an independent contractor. Adopted new sub-
section (d) provides that the amount of financial assurance must
change in accordance with the predicted cost of future closure
and stabilization. Adopted new subsection (e) requires that 60
days prior to the initial receipt of waste, the licensee shall pro-
vide financial assurance for bodily injury and property damage to
third parties caused by sudden and non-sudden accidental oc-
currences arising from operations of the NORM waste disposal
facility in a manner that meets the requirements of 30 TAC Chap-
ter 37, Financial Assurance. Adopted new subsection (e) also re-
quires that financial assurance mechanisms submitted to comply
with this section must meet the requirements specified in Chap-
ter 37.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the adopted rules in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the adopted rules are not
subject to §2001.0225 because they do not meet the criteria for
a "major environmental rule" as defined in that statute.
A "major environmental rule" means a rule the specific intent of
which is to protect the environment or reduce risks to human
health from environmental exposure and that may adversely af-
fect in a material way the economy, a sector of the economy, pro-
ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state.
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The specific intent of the adopted rules is to allow commercial
injection well disposal of NORM waste generated by public wa-
ter systems. These rules will benefit public water systems by
providing an additional disposal option for NORM waste gener-
ated from the treatment of public water supplies. It is not antic-
ipated that the adopted rules will adversely affect in a material
way the economy, a sector of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state because the adopted rules
would only apply to commercial Class I injection well disposal of
NORM waste generated by public water systems. Therefore, the
commission concludes that these adopted rules do not meet the
definition of a major environmental rule.
Furthermore, the adopted rulemaking action does not meet any
of the four applicability requirements listed in Texas Government
Code, §2001.0225(a). Section 2001.0225 only applies to a ma-
jor environmental rule, the result of which is to: 1) exceed a stan-
dard set by federal law, unless the rule is specifically required by
state law; 2) exceed an express requirement of state law, un-
less the rule is specifically required by federal law; 3) exceed
a requirement of a delegation agreement or contract between
the state and an agency or representative of the federal govern-
ment to implement a state and federal program; or 4) adopt a rule
solely under the general powers of the agency instead of under
a specific state law.
In this case, the adopted rules do not meet any of these appli-
cability requirements. First, there are no applicable federal stan-
dards that these rules would address. Disposal of NORM waste
is not subject to standards established by the Nuclear Regu-
latory Commission or the United States Environmental Protec-
tion Agency (EPA). Second, the adopted rules do not exceed an
express requirement of state law. THSC, Chapter 401, autho-
rizes the commission to regulate the disposal of most radioac-
tive material in Texas. However, there are no specific require-
ments for the disposal of NORM waste in the Texas Radiation
Control Act that are exceeded by these adopted rules. Third,
there is no delegation agreement that would be exceeded by
these adopted rules because no delegation agreement relates
to this subject matter area. Fourth, the commission does not
propose these rules solely under the commission’s general pow-
ers. THSC, Chapter 401, §§401.051, 401.103, 401.104, and
401.412, specifically authorize the commission to adopt rules for
the control of sources of radiation and the licensing of the dis-
posal of radioactive materials.
The commission invited public comment regarding the draft reg-
ulatory impact analysis determination during the public comment
period. No comments were received on the draft regulatory im-
pact analysis determination.
TAKINGS IMPACT ASSESSMENT
The commission evaluated these adopted rules and performed
an assessment of whether the adopted rules constitute a taking
under Texas Government Code, Chapter 2007. The specific pur-
pose of the adopted rules is to allow commercial injection well
disposal of NORM waste generated by public water systems.
These adopted rules will only apply to commercial Class I in-
jection well disposal of NORM waste generated by public water
systems. EPA has adopted federal standards for radionuclides
in drinking water; some public water systems subject to these
federal standards will need to manage and dispose of their treat-
ment residuals containing NORM in a manner that is protective
of human health and safety and the environment. The adopted
rules would substantially advance this stated purpose by allow-
ing commercial injection well disposal of NORM waste streams
generated by public water systems.
Promulgation and enforcement of these adopted rules would be
neither a statutory nor a constitutional taking of private real prop-
erty because the adopted rules do not affect real property. In
particular, there are no burdens imposed on private real prop-
erty, and the adopted rules would allow a new option for the
commercial disposal of NORM waste for public water systems
dealing with NORM waste generated by the treatment of public
water supplies. The existing prohibition of commercial disposal
of NORM waste is removed to allow commercial Class I injection
well disposal of NORM waste generated by public water systems.
Because the regulation does not affect real property, it does not
burden, restrict, or limit an owner’s right to property or reduce
its value by 25% or more beyond that which would otherwise ex-
ist in the absence of the regulation. Therefore, these adopted
rules will not constitute a taking under Texas Government Code,
Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the adopted rulemaking and found
that the rules are neither identified in Coastal Coordination Act
Implementation Rules, 31 TAC §505.11, nor will they affect any
action/authorization identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §505.11. Therefore, the adopted rules
are not subject to the Texas Coastal Management Program.
PUBLIC COMMENT
The comment period closed on February 28, 2005. A public
hearing on this proposal was held in Austin on February 24,
2005.
Written and/or oral comments were received from Hance Scar-
borough Wright Woodward & Weisbart (HSWWW), the Office of
Public Interest Counsel (OPIC), and EPA, Region 6 Ground Wa-
ter/Underground Injection Control Section.
Oral comments were also received from the Texas Radiation Ad-
visory Board (TRAB) at its quarterly meeting on February 26,
2005.
RESPONSE TO COMMENTS
TRAB generally supported the proposed rules and recom-
mended the adoption with minor editorial changes. TRAB
commented that proposed §336.1005, Disposal Method, should
state explicitly that NORM waste from public water systems is
authorized for disposal.
The commission agrees with this comment and is amending
§336.1005 to add the words "from public water systems" to
provide that only NORM waste from public water systems may
be disposed.
TRAB commented that proposed §336.1007(a)(1) should
include the specific activity of radionuclides to be disposed.
The commission agrees with this comment and is amending
§336.1007(a)(1) to require a license applicant to submit a
projected inventory of radionuclides in the waste to be disposed
and the estimated concentration, specific activity, and total
radioactivity by radionuclide.
TRAB commented that the word "doses" should be substituted
for "exposures," and that the word "potential" should be substi-
tuted for "likely" in §336.1011(c).
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The commission agrees with this comment and is amending
§336.1011(c) to provide a better description of information
required in the analysis of the performance objectives.
EPA stated that it does not believe the proposed rules modify the
delegated underground injection control program or the applica-
ble rules and regulations. EPA commented that some NORM
waste may tend to be in the form of slurries that may be more
difficult to inject, and that federal regulations provided that the
maximum allowed operating injection pressure in injection wells
must not initiate new fractures or extend existing fractures in the
injection zone.
The commission agrees with these comments. The federal regu-
lation pertaining to limitations on maximum injection pressure is
reflected in the commission’s underground injection control rule
in 30 TAC §331.63(b). The commission considers injection pres-
sure at the wellhead as part of the review of Class I injection well
permit applications. The maximum injection pressure is limited
in each injection well permit to a value that is calculated to assure
no new fractures are initiated and no existing fractures are prop-
agated in the injection zone. The commission made no changes
in response to these comments.
OPIC stated that it generally supports the adoption of the pro-
posed rules. OPIC recommended deletion of §336.1013(e)(2),
which waives the requirement for the TCEQ’s executive direc-
tor’s inspection of the NORM waste disposal facility prior to com-
mencement of waste disposal. OPIC contended that inspection
by the executive director is imperative to verify that all construc-
tion requirements have been met and to ensure protection of hu-
man health and the environment.
The commission agrees with this comment. NORM waste may
not be disposed of until the executive director has inspected the
NORM waste disposal facility and has found it to be in confor-
mance with the description, design, and construction described
in the application for a license. Section 336.1013(e)(2) has been
deleted in response to this comment.
HSWWW generally supported the proposed rules but stated that
the proposed fees were too high. HSWWW represents the peti-
tioner and commented that the fees should be reduced to a rea-
sonable level that their client can deal with.
HSWWW stated that the proposed application fee of $50,000,
the proposed annual fee of $25,000, and the proposed license
amendment fee of $10,000 are significantly high for commer-
cial NORM waste disposal facilities and should be reduced.
HSWWW commented that if the proposed fees remain un-
changed, the facilities would be obligated to increase disposal
costs charged to public water systems, which would result in
high costs for ultimate end use, the consumers.
HSWWW commented that the proposed license application fee
of $50,000 is excessive when compared to application fees for
similar activities. HSWWW noted the application fee for Class
I non-hazardous injection well permit applications is $100 per
well, plus a notice fee of $50; Class I hazardous waste injection
well permit application fees are $2,000 per well, plus a notice fee
of $50; hazardous waste disposal facility permit application fees
range from $2,000 to a maximum of $50,000; Railroad Commis-
sion of Texas oil and gas waste injection well application fees
are $100 per well; and the Texas Department of State Health
Services (TDSHS) NORM waste storage and processing license
application fee is $9,999.
HSWWW commented that the proposed $25,000 annual fee is
excessive when compared to other annual fees. HSWWW noted
that the TDSHS has an annual fee of $9,999 for the commercial
processing of NORM; the annual fee for Class I nonhazardous in-
jection wells ranges from $500 to $5,000; hazardous waste facili-
ties are subject to an annual fee ranging from $2,500 to $25,000.
HSWWW commented that the annual fee for commercial NORM
waste disposal facilities should be equivalent to the Class I non-
hazardous waste facility annual fee.
HSWWW commented that the $10,000 license amendment fee
is excessive when compared to amendment applications for sim-
ilar activities. HSWWW noted that the amendment application
fee for Class I nonhazardous injection well permits is $100 per
well; the amendment application fee for a Class I hazardous in-
jection well is $2,000 per well. HSWWW stated that it could not
identify any other regulations that require the licensee or permit-
tee to pay a license amendment application fee for commercial
waste management activities. Accordingly, HSWWW expressed
the belief that it is not necessary to implement a license amend-
ment application fee applicable to commercial NORM waste dis-
posal facilities.
The commission partially agrees with these comments. The
commission is a fee-based agency; that is, the commission’s
costs are covered, in a large part, by the fees from the entities
that the commission regulates. Some of the fees referenced by
HSWWW, such as the $100 application fee for a Class I non-
hazardous injection well, are set by statute and are far below
the commission’s actual cost for processing an application of
this type. Other fees collected by the commission cover the ac-
tual cost of processing applications for Class I nonhazardous in-
jection wells. Texas Health and Safety Code, §401.412(d), pro-
vides that the commission may assess and collect an annual fee
for each license and registration and for each application in an
amount sufficient to recover its reasonable costs. The proposed
fees are based on estimates of the time required for various cate-
gories of employees to conduct activities related to licensing and
inspection of regulated facilities. The proposed fees are consis-
tent with the commission’s actual cost of processing similar types
of applications, and are therefore, not considered to be exces-
sive. The commission’s current fee structure for radioactive ma-
terial licenses ranges from $10,000 per year for inspection and
monitoring of an inactive buried waste site to $500,000 for an
initial application fee for a low level radioactive waste disposal
license. The commission recognizes that licensing and disposal
costs incurred by water treatment facilities may be passed on
and may result in increased costs to the consumer.
HSWWW stated that the DSHS NORM waste storage and
processing license application fee is $9,999. This fee is actu-
ally $19,998 for a NORM commercial processing license as
prescribed in 25 TAC §289.204(e)(32), and the fee is assessed
every two years. A NORM waste commercial processing facility,
otherwise known as a decontamination facility, is not directly
comparable to a NORM waste disposal facility. A NORM waste
decontamination facility is a temporary facility used for decon-
tamination of equipment and the processing and/or storage of
NORM waste. A NORM waste disposal facility is a permanent
facility where the waste remains in place for perpetuity. Thus,
the fees for these two distinct types of facilities are not directly
comparable. The fees for a NORM waste disposal facility
licensed by the commission would be more directly comparable
to fees charged by the DSHS for an 11e.(2) by-product material
disposal facility. DSHS charges $292,757 to process a new
application for an 11e.(2) disposal facility. This is approximately
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six times the $50,000 NORM waste disposal application fee
proposed by the commission. DSHS charges a biennial fee of
$95,202 for an operational 11e.(2) facility. On an annualized
basis, this is approximately two times the $25,000 annual fee
proposed by the commission.
The commission agrees that the renewal of a license requires a
lesser degree of review than that required for processing a new
license application; therefore, the fee required for the renewal of
a license issued under Subchapters F and K has been reduced
from $50,000 to $35,000 in response to this comment.
SUBCHAPTER A. GENERAL PROVISIONS
30 TAC §336.1
STATUTORY AUTHORITY
The amendment is adopted under the Texas Radiation Control
Act, THSC, Chapter 401; THSC, §401.011, which provides
the commission authority to regulate and license the disposal
of radioactive substances; §401.051, which authorizes the
commission to adopt rules and guidelines relating to the control
of sources of radiation; §401.103, which authorizes the commis-
sion to adopt rules and guidelines that provide for licensing and
registration for the control of sources of radiation; §401.104,
which requires the commission to provide rules for licensing
for the disposal of radioactive material; and §401.412, which
provides authority to the commission to regulate and license the
disposal of radioactive substances and to adopt rules necessary
to exercise this authority. The amendment is also adopted under
Texas Water Code, §27.019, which requires the commission
to adopt rules reasonably required for the performance of the
commission’s duties under the Injection Well Act. The adopted
amendment is also authorized by Texas Water Code, §5.103,
which provides the commission with the authority to adopt rules
necessary to carry out its powers and duties under the Texas
Water Code and other laws of the state.
The adopted amendment implements the Texas Radiation Con-
trol Act, THSC, Chapter 401; and the Injection Well Act, Texas
Water Code, Chapter 27.
§336.1. Scope and General Provisions.
(a) Except as otherwise specifically provided, the rules in this
chapter apply to all persons who dispose of radioactive substances, ex-
cept by-product material defined by §336.2(13)(B) of this title (relating
to Definitions).
(1) However, nothing in these rules shall apply to any per-
son to the extent that person is subject to regulation by the United States
Nuclear Regulatory Commission (NRC) or to radioactive material in
the possession of federal agencies.
(2) Any United States Department of Energy contractor or
subcontractor or any NRC contractor or subcontractor of the following
categories operating within the state, is exempt from the rules in this
chapter, with the exception of any applicable fee set forth in Subchapter
B of this chapter, to the extent that such contractor or subcontractor un-
der his contract receives, possesses, uses, transfers, or acquires sources
of radiation:
(A) prime contractors performing work for the United
States Department of Energy at a United States government-owned or
controlled site, including the transportation of radioactive material to or
from the site and the performance of contract services during temporary
interruptions of transportation;
(B) prime contractors of the United States Department
of Energy performing research in or development, manufacture,
storage, testing, or transportation of atomic weapons or components
thereof;
(C) prime contractors of the United States Department
of Energy using or operating nuclear reactors or other nuclear devices
in a United States government-owned vehicle or vessel; and
(D) any other prime contractor or subcontractor of the
United States Department of Energy or the NRC when the state and the
NRC jointly determine that:
(i) the exemption of the prime contractor or subcon-
tractor is authorized by law; and
(ii) under the terms of the contract or subcontract,
there is adequate assurance that the work thereunder can be accom-
plished without undue risk to the public health and safety or the envi-
ronment.
(3) Radioactive material that is physically received from
the federal government by a non-federal facility is subject to state ju-
risdiction except as provided in paragraph (2) of this subsection.
(4) The rules of this chapter do not apply to transportation
of radioactive materials. This provision does not exempt a transporter
from other applicable requirements.
(5) The rules in this chapter do not apply to the disposal of
radiation machines as defined in this subchapter or electronic devices
that produce non-ionizing radiation.
(b) Regulation by the State of Texas of source material,
by-product material, and special nuclear material in quantities not
sufficient to form a critical mass is subject to the provisions of the
agreement between the State of Texas and the NRC and to 10 Code
of Federal Regulations Part 150 (10 CFR Part 150) (Exemptions
and Continued Regulatory Authority in Agreement States and in
Offshore Waters Under Section 274). (A copy of the Texas agreement,
"Articles of Agreement between the United States Nuclear Regulatory
Commission and the State of Texas for Discontinuance of Certain
Commission Regulatory Authority and Responsibility Within the
State Pursuant to Section 274 of the Atomic Energy Act of 1954, as
Amended" (Agreement), may be obtained from this commission.)
Under the Agreement and 10 CFR Part 150, the NRC retains certain
regulatory authorities over source material, by-product material, and
special nuclear material in the State of Texas. Persons in the State of
Texas are not exempt from the regulatory requirements of the NRC
with respect to these retained authorities.
(c) No person may receive, possess, use, transfer, or dispose of
radioactive material, which is subject to the rules in this chapter, in such
a manner that the standards for protection against radiation prescribed
in these rules are exceeded.
(d) Each person licensed by the commission under this chap-
ter shall confine possession, use, and disposal of licensed radioactive
material to the locations and purposes authorized in the license.
(e) No person may cause or allow the release of radioactive
material, which is subject to the rules in this chapter, to the environment
in violation of this chapter or of any rule, license, or order of the Texas
Commission on Environmental Quality (commission).
(f) No person shall:
(1) dispose of low-level radioactive waste on site, except as
authorized under §336.501(b) of this title (relating to Scope and Gen-
eral Provisions);
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(2) receive low-level radioactive waste from other persons
for the purpose of disposal, except for a person specifically licensed for
the disposal of low-level radioactive waste;
(3) dispose of radioactive materials other than low-level ra-
dioactive waste, except for diffuse naturally occurring radioactive ma-
terial waste having concentrations of less than 2000 pCi/g radium-226
or radium-228; or
(4) dispose of radioactive materials from other persons
other than low-level radioactive waste, except for naturally occurring
radioactive material waste in accordance with Subchapter K of this
chapter (relating to Commercial Disposal of Naturally Occurring
Radioactive Material Waste from Public Water Systems).
(g) For the purpose of this chapter, any time the term "low-
level radioactive waste" is used, the provision also applies to accelera-
tor-produced radioactive material.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on July 1, 2005.
TRD-200502705
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: July 21, 2005
Proposal publication date: January 28, 2005






The amendment is adopted under the Texas Radiation Control
Act, THSC, Chapter 401; THSC, §401.011, which provides
the commission authority to regulate and license the disposal
of radioactive substances; §401.051, which authorizes the
commission to adopt rules and guidelines relating to the control
of sources of radiation; §401.103, which authorizes the commis-
sion to adopt rules and guidelines that provide for licensing and
registration for the control of sources of radiation; §401.104,
which requires the commission to provide rules for licensing
for the disposal of radioactive material; and §401.412, which
provides authority to the commission to regulate and license the
disposal of radioactive substances and to adopt rules necessary
to exercise this authority. The amendment is also adopted under
Texas Water Code, §27.019, which requires the commission
to adopt rules reasonably required for the performance of the
commission’s duties under the Injection Well Act. The adopted
amendment is also authorized by Texas Water Code, §5.103,
which provides the commission with the authority to adopt rules
necessary to carry out its powers and duties under the Texas
Water Code and other laws of the state.
The adopted amendment implements the Texas Radiation Con-
trol Act, THSC, Chapter 401; and the Injection Well Act, Texas
Water Code, Chapter 27.
§336.105. Schedule of Fees for Other Licenses.
(a) Each application for a license under Subchapter F of this
chapter (relating to Licensing of Alternative Methods of Disposal of
Radioactive Material), Subchapter G of this chapter (relating to De-
commissioning Standards), or Subchapter K of this chapter (relating
to Commercial Disposal of Naturally Occurring Radioactive Material
Waste from Public Water Systems) must be accompanied by an appli-
cation fee as follows:
(1) facilities regulated under Subchapter F of this chapter:
$50,000;
(2) facilities regulated under Subchapter G of this chapter:
$10,000; or
(3) facilities regulated under Subchapter K of this chapter:
$50,000.
(b) An annual license fee shall be paid for each license issued
under Subchapter F, Subchapter G, and Subchapter K of this chapter.
The amount of each annual fee is as follows:
(1) facilities regulated under Subchapter F of this chapter:
$25,000; or
(2) facilities regulated under Subchapter G of this chapter:
$8,400; or
(3) facilities regulated under Subchapter K of this chapter:
$25,000.
(c) An application for a major amendment of a license issued
under Subchapter F, Subchapter G, or Subchapter K of this chapter
must be accompanied by an application fee of $10,000.
(d) An application for renewal of a license issued under Sub-
chapter F or Subchapter K of this chapter must be accompanied by an
application fee of $35,000.
(e) Upon permanent cessation of all disposal activities and ap-
proval of the final decommissioning plan, holders of licenses issued
under Subchapter F or Subchapter K of this chapter shall use the appli-
cable fee schedule for subsections (b) and (c) of this section.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on July 1, 2005.
TRD-200502706
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: July 21, 2005
Proposal publication date: January 28, 2005
For further information, please call: (512) 239-5017
♦ ♦ ♦




The amendment is adopted under the Texas Radiation Control
Act, THSC, Chapter 401; THSC, §401.011, which provides
the commission authority to regulate and license the disposal
of radioactive substances; §401.051, which authorizes the
commission to adopt rules and guidelines relating to the control
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of sources of radiation; §401.103, which authorizes the commis-
sion to adopt rules and guidelines that provide for licensing and
registration for the control of sources of radiation; §401.104,
which requires the commission to provide rules for licensing
for the disposal of radioactive material; and §401.412, which
provides authority to the commission to regulate and license the
disposal of radioactive substances and to adopt rules necessary
to exercise this authority. The amendment is also adopted under
Texas Water Code, §27.019, which requires the commission
to adopt rules reasonably required for the performance of the
commission’s duties under the Injection Well Act. The adopted
amendment is also authorized by Texas Water Code, §5.103,
which provides the commission with the authority to adopt rules
necessary to carry out its powers and duties under the Texas
Water Code and other laws of the state.
The adopted amendment implements the Texas Radiation Con-
trol Act, THSC, Chapter 401; and the Injection Well Act, Texas
Water Code, Chapter 27.
§336.211. General Requirements for Radioactive Material Disposal.
(a) Unless otherwise exempted, a licensee may dispose of li-
censed material, as appropriate to the type of licensed material, only:
(1) by transfer to an authorized recipient as provided in
§336.331(g) and (h) of this title (relating to Transfer of Radioactive
Material) or in Subchapter H of this chapter (relating to Licensing Re-
quirements for Near-Surface Land Disposal of Low-Level Radioactive
Waste);
(2) by transfer to a recipient authorized in another state by
license issued by the United States Nuclear Regulatory Commission or
an Agreement State or to the United States Department of Energy;
(3) by decay in storage as authorized by law;
(4) by release in effluents within the limits specified in
§336.313 of this title (relating to Dose Limits for Individual Members
of the Public);
(5) as authorized under §336.213 of this title (relating to
Method of Obtaining Approval of Proposed Disposal Procedures);
(6) as authorized under §336.215 of this title (relating to
Disposal by Release into Sanitary Sewerage);
(7) as authorized under §336.223 of this title (relating to
Disposal in Underground Injection Control Class I Injection Wells);
(8) as authorized under §336.225 of this title (relating to
Disposal of Specific Wastes); or
(9) as specifically authorized by commission license issued
under this chapter.
(b) A person must be specifically licensed to receive waste
containing licensed material from other persons for:
(1) treatment prior to disposal;
(2) treatment by incineration;
(3) decay in storage;
(4) disposal at a land disposal facility; or
(5) disposal by injection in an underground injection con-
trol Class I injection well.
(c) The processing and storage of radioactive material is sub-
ject to applicable rules of the Department of State Health Services
(DSHS), except as provided in subsection (d) of this section.
(d) The receipt, storage, and/or processing of radioactive ma-
terials, except for by-product material under the jurisdiction of the
DSHS and oil and gas naturally occurring radioactive material waste,
received at a licensed commercial radioactive material disposal facil-
ity for the explicit purpose of disposal at that facility shall be regulated
in accordance with 25 TAC §289.101(d)(1) (relating to Memorandum
of Understanding Between the Texas Department of Health and the
Texas Natural Resource Conservation Commission Regarding Radia-
tion Control Functions).
(e) The on-site disposal of low-level radioactive waste is pro-
hibited, except as provided by this section. The commission may, on
request or its own initiative, authorize on-site disposal of low-level ra-
dioactive waste on a specific basis at any facility at which licensed
low-level radioactive waste disposal operations began before Septem-
ber 1, 1989, if, after evaluation of the specific characteristics of the
waste, the disposal site, and the method of disposal, the commission
finds that the continuation of the disposal activity will not constitute a
significant risk to public health and safety and to the environment. Per-
sons subject to this subsection shall be licensed under Subchapter F of
this chapter (relating to Licensing of Alternative Methods of Disposal
of Radioactive Material).
(f) The disposal of low-level radioactive waste received from
other persons is prohibited, except by a person who is specifically li-
censed under Subchapter H of this chapter.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on July 1, 2005.
TRD-200502707
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: July 21, 2005
Proposal publication date: January 28, 2005
For further information, please call: (512) 239-5017
♦ ♦ ♦
SUBCHAPTER F. LICENSING OF




The amendment is adopted under the Texas Radiation Control
Act, THSC, Chapter 401; THSC, §401.011, which provides
the commission authority to regulate and license the disposal
of radioactive substances; §401.051, which authorizes the
commission to adopt rules and guidelines relating to the control
of sources of radiation; §401.103, which authorizes the commis-
sion to adopt rules and guidelines that provide for licensing and
registration for the control of sources of radiation; §401.104,
which requires the commission to provide rules for licensing
for the disposal of radioactive material; and §401.412, which
provides authority to the commission to regulate and license the
disposal of radioactive substances and to adopt rules necessary
to exercise this authority. The amendment is also adopted under
Texas Water Code, §27.019, which requires the commission
to adopt rules reasonably required for the performance of the
commission’s duties under the Injection Well Act. The adopted
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amendment is also authorized by Texas Water Code, §5.103,
which provides the commission with the authority to adopt rules
necessary to carry out its powers and duties under the Texas
Water Code and other laws of the state.
The adopted amendment implements the Texas Radiation Con-
trol Act, THSC, Chapter 401; and the Injection Well Act, Texas
Water Code, Chapter 27.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on July 1, 2005.
TRD-200502708
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: July 21, 2005
Proposal publication date: January 28, 2005






The amendment is adopted under the Texas Radiation Control
Act, THSC, Chapter 401; THSC, §401.011, which provides
the commission authority to regulate and license the disposal
of radioactive substances; §401.051, which authorizes the
commission to adopt rules and guidelines relating to the control
of sources of radiation; §401.103, which authorizes the commis-
sion to adopt rules and guidelines that provide for licensing and
registration for the control of sources of radiation; §401.104,
which requires the commission to provide rules for licensing
for the disposal of radioactive material; and §401.412, which
provides authority to the commission to regulate and license the
disposal of radioactive substances and to adopt rules necessary
to exercise this authority. The amendment is also adopted under
Texas Water Code, §27.019, which requires the commission
to adopt rules reasonably required for the performance of the
commission’s duties under the Injection Well Act. The adopted
amendment is also authorized by Texas Water Code, §5.103,
which provides the commission with the authority to adopt rules
necessary to carry out its powers and duties under the Texas
Water Code and other laws of the state.
The adopted amendment implements the Texas Radiation Con-
trol Act, THSC, Chapter 401; and the Injection Well Act, Texas
Water Code, Chapter 27.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on July 1, 2005.
TRD-200502709
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: July 21, 2005
Proposal publication date: January 28, 2005
For further information, please call: (512) 239-5017
♦ ♦ ♦
SUBCHAPTER K. COMMERCIAL DISPOSAL
OF NATURALLY OCCURRING RADIOACTIVE
MATERIAL WASTE FROM PUBLIC WATER
SYSTEMS
30 TAC §§336.1001, 336.1003, 336.1005, 336.1007, 336.1009,
336.1011, 336.1013, 336.1015, 336.1017, 336.1019
STATUTORY AUTHORITY
The new sections are adopted under the Texas Radiation
Control Act, THSC, Chapter 401; THSC, §401.011, which
provides the commission authority to regulate and license the
disposal of radioactive substances; §401.051, which authorizes
the commission to adopt rules and guidelines relating to the
control of sources of radiation; §401.103, which authorizes
the commission to adopt rules and guidelines that provide for
licensing and registration for the control of sources of radiation;
§401.104, which requires the commission to provide rules for
licensing for the disposal of radioactive material; and §401.412,
which provides authority to the commission to regulate and
license the disposal of radioactive substances and to adopt
rules necessary to exercise this authority. The new sections are
also adopted under Texas Water Code, §27.019, which requires
the commission to adopt rules reasonably required for the
performance of the commission’s duties under the Injection Well
Act. The adopted new sections are also authorized by Texas
Water Code, §5.103, which provides the commission with the
authority to adopt rules necessary to carry out its powers and
duties under the Texas Water Code and other laws of the state.
The adopted new sections implement the Texas Radiation Con-
trol Act, THSC, Chapter 401; and the Injection Well Act, Texas
Water Code, Chapter 27.
§336.1005. Disposal Method.
A person licensed for the commercial disposal of naturally occurring
radioactive material (NORM) waste from public water systems may
dispose of NORM waste only by injection into a Class I injection well
permitted under Chapter 331 of this title (relating to Underground In-
jection Control) that is specifically permitted for the disposal of NORM
waste.
§336.1007. License Application for Commercial Disposal of Natu-
rally Occurring Radioactive Material Waste.
(a) In addition to other application requirements of this title,
an applicant for a license to authorize commercial disposal of naturally
occurring radioactive material (NORM) waste shall submit:
(1) a projected inventory of radionuclides in the wastes to
be disposed and the estimated concentration, specific activity, and total
radioactivity by radionuclide;
(2) the estimated frequency and volume of each disposal;
(3) a description of waste packaging and other waste ac-
ceptance criteria;
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(4) a detailed description of the nonradiological con-
stituents in the waste (e.g., hazardous wastes, metals, absorbents,
acids, and chelating agents), including the chemical and physical
characteristics of the waste;
(5) a site characterization, including:
(A) the identification of all soil layers by classification
according to the Unified Soil Classification System, as described in the
American Society for Testing and Materials standard D2487, Standard
Classification of Soils for Engineering Purposes (Unified Soil Classi-
fication System);
(B) a description of site stratigraphy from the surface to
at least the base of the lower confining layer of the injection zone;
(C) a description of potential geologic hazards, includ-
ing faulting, seismic activity, sink holes, solution depressions, geopres-
surized zones, and flooding, including identification of the 100-year
floodplain;
(D) a description of applicable site hydrogeological
data including:
(i) identification of aquifers and confining units, in-
cluding depths, saturated intervals, overall thicknesses, lithologies, and
environments of deposition;
(ii) the processes of recharge and discharge of site
groundwaters;
(iii) porosities and hydraulic conductivities; and
(iv) hydraulic gradients, flow directions, and flow
velocities;
(E) identification of water wells within a one-mile ra-
dius of the facility, including location, use (e.g., commercial, livestock,
drinking water, etc.), total depth, aquifer, and screened interval;
(F) a description and analysis of surface water and sur-
face drainage areas, including the location and identification of surface
water bodies and wetlands and uses, if any;
(G) a description and analysis of local meteorological
data, including hourly, daily, and/or monthly averages of precipitation,
evapotranspiration, temperature, wind speed and direction, relative hu-
midity, and atmospheric stability over annual and quarterly periods;
(H) maps and cross sections, as follows:
(i) United States Geological Survey (USGS)
7.5-minute topographic map(s);
(ii) Bureau of Economic Geology (BEG) Geologic
Atlas of Texas map(s), or other site-specific surface geology map;
(iii) United States Department of Agriculture
(USDA), Natural Resources Conservation Service (NRCS) soil map,
or other site soil map;
(iv) potentiometric surface maps of all aquifers; and
(v) structural cross sections along dip and strike;
(I) area resources (e.g., local land use, locations of
nearby residences, etc.);
(J) site performance history, including erosion, flood-
ing, subsidence, etc.; and
(K) a summary of any past disposals, including inven-
tories of any radiological parameters, and any observed effects;
(6) a description of the proposed design and construction
of the NORM waste disposal facility;
(7) a description of the proposed design and construction of
the final closed NORM waste disposal facility and of proposed closure
procedures;
(8) information on the depth of NORM waste disposal and
proposed operational and safety procedures for disposal of NORM
waste;
(9) proposed inspection, maintenance, and emergency pro-
cedures;
(10) the applicant’s radiological impact assessment con-
sisting of modeling of radionuclide releases to site-specific critical ex-
posure pathways and the projection of potential radiological doses to
an individual on site and to a member of the public off site;
(11) proposed radiation safety procedures during opera-
tions and closure. Proposed procedures must include:
(A) administrative procedures;
(B) operating procedures;
(C) radiation safety program, including procedures for
posting restricted areas, procedures for conducting surveys and mon-
itoring, procedures for respiratory protection, procedures for worker
protection and monitoring, and procedures for implementing controls
to limit exposure in restricted areas;
(D) procedures for decontamination of equipment and
facilities;
(E) industrial safety program; and
(F) quality assurance/quality control procedures;
(12) a description of proposed radiological monitoring of
the site;
(13) the organizational structure of the applicant, a descrip-
tion of lines of authority and assignment of responsibilities, and tech-
nical qualifications of personnel responsible for radiation safety func-
tions;
(14) information on the applicant’s proposed methods of
restricting access to the site (e.g., fencing) and proposed permanent
site markers;
(15) proposed recordkeeping procedures, including elec-
tronic recordkeeping as required in §336.1015 of this title (relating to
Maintenance of Records and Reports);
(16) information on land ownership and any covenants or
restrictions on land use;
(17) the applicant’s justification for the proposed disposal
method; and
(18) a decommissioning plan that meets the standards in
Subchapter G of this chapter (relating to Decommissioning Standards)
including an evaluation of the alternatives to disposing of NORM waste
at a licensed NORM waste disposal facility.
(b) The applicant shall submit sufficient information to allow
the executive director to assess the potential hazard to public health
and safety and to determine whether the NORM waste disposal facility
will have a significant impact on the environment as required under
§336.1011 of this title (relating to Performance Objectives).
(c) The applicant shall provide any other information that may
be requested by the executive director.
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§336.1009. Standards for Issuance of a License, License Amendment,
or License Renewal.
A license, license amendment, or license renewal for the receipt, stor-
age, processing, and disposal of naturally occurring radioactive mate-
rial (NORM) waste from public water systems may be issued by the
commission upon finding that the issuance of the license will not con-
stitute an unreasonable risk to the health and safety of the public or
have a long-term detrimental impact on the environment and that:
(1) the applicant is qualified by reason of training and ex-
perience to carry out the disposal operations requested in a manner that
protects public health and safety and the environment;
(2) the applicant’s proposed NORM waste disposal facil-
ity siting, design, construction, operation, and closure are adequate to
protect the public health and safety in that the facility will provide rea-
sonable assurance that the general population will be protected from
releases of radioactivity as specified under §336.1011 of this title (re-
lating to Performance Objectives);
(3) the applicant has provided reasonable assurance that the
applicable technical requirements of this chapter will be met;
(4) the financial assurance meets the requirements of this
chapter;
(5) the location of the NORM waste disposal facility is
compatible with the uses of surrounding environs (both the applicant’s
and adjacent properties’); and
(6) the applicant meets all additional applicable require-
ments under the rules of the commission.
§336.1011. Performance Objectives.
(a) The performance objectives of this section apply to the nat-
urally occurring radioactive material (NORM) waste disposal facility
and any underground source of drinking water, as defined in §331.2 of
this title (relating to Definitions), that may be impacted by activities at
the NORM waste disposal facility. The performance objectives of this
section do not apply to NORM waste in the injection zone as defined
in §331.2 of this title.
(b) Radiation exposure and release of radioactive materials
from a NORM waste disposal facility must be maintained as low as is
reasonably achievable (ALARA). Concentrations of radioactive mate-
rial that may be released to the general environment in groundwater,
surface water, air, soil, plants, or animals must not result in an annual
dose above background exceeding an equivalent of 25 millirems to the
whole body, 75 millirems to the thyroid, or 25 millirems to any other
organ of any member of the public.
(c) Operations at the NORM waste disposal facility must be
conducted in compliance with the standards for radiation protection set
out in Subchapter D of this chapter (relating to Standards for Protec-
tion Against Radiation), except for releases of radioactivity in effluents
from the NORM waste disposal facility, which are governed by subsec-
tion (b) of this section. Analyses of the protection of individuals during
operations must include assessments of expected doses due to routine
operations and potential accidents during handling, storage, process-
ing, and disposal of NORM waste.
(d) The location and characteristics of a NORM waste disposal
facility must preclude potential off-site migration or transport of ra-
dioactive materials or ready access to critical exposure pathways.
(e) Pathways analyzed in demonstrating protection of the gen-
eral population from releases of radioactivity must include air, soil,
groundwater, surface water, plant uptake, and exhumation by animals.
(f) A NORM waste disposal facility for which authorization is
requested under this subchapter must be located, designed, constructed,
operated, and closed so that long-term isolation and custodial care for
long-term stability will not be required beyond the time the licensee
occupies the NORM waste disposal facility.
§336.1013. Terms and Conditions of License.
(a) At any time before termination of the license, the licensee
shall submit written statements under oath upon request of the com-
mission or executive director to enable the commission to determine
whether or not the license should be modified, suspended, or revoked.
(b) The licensee is subject to the applicable provisions of Texas
Health and Safety Code, Chapter 401, also known as the Texas Radia-
tion Control Act (TRCA) now or hereafter in effect and to applicable
rules and orders of the commission. The terms and conditions of the
license are subject to amendment, revision, or modification, by reason
of amendments to the TRCA or by reason of rules and orders issued in
accordance with terms of the TRCA.
(c) Any license may be revoked, suspended, or modified, in
whole or in part, for any material false statement in the application
or any statement of fact required under provisions of the TRCA, or
because of conditions revealed by any application or statement of fact
or any report, record, or inspection or other means that would warrant
the commission to refuse to grant a license on the original application,
or for failure to operate the naturally occurring radioactive material
(NORM) waste disposal facility in accordance with the terms of the
license, or for any violation of or failure to observe any of the terms
and conditions of the TRCA or the license or of any rule or order of the
commission.
(d) Each person licensed by the commission under this sub-
chapter shall confine possession and use of NORM waste to the loca-
tions and purposes authorized in the license.
(e) The licensee may not dispose of NORM waste at a NORM
waste disposal facility until the licensee has submitted to the execu-
tive director by certified mail or hand delivery a letter signed by the
licensee and a Texas licensed professional engineer stating that the
NORM waste disposal facility has been constructed in compliance with
the license and the application and the executive director has inspected
the NORM waste disposal facility and finds it is in compliance with the
conditions of the license and the application.
(f) The licensee may not receive NORM waste for disposal
at the NORM waste disposal facility until the executive director has
approved the licensee’s financial assurance in writing.
(g) The commission may incorporate in any license at the time
of issuance, or thereafter, by appropriate rule or order, additional re-
quirements and conditions with respect to the licensee’s receipt, pos-
session, and disposal of waste as it deems appropriate or necessary in
order to:
(1) protect the health and safety of the public and the envi-
ronment; or
(2) require reports and recordkeeping and to provide for in-
spections of activities under the license that may be necessary or ap-
propriate to effectuate the purposes of the TRCA and the rules adopted
under the TRCA.
(h) Each license may be issued for an initial term of ten years
from the date of issuance. After the initial ten years, the commission
may renew the license for one or more terms of ten years. The author-
ity to dispose of radioactive material expires on the date stated in the
license. In any case in which a licensee has timely filed an application
for renewal of a license, the authority for continued receipt and disposal
30 TexReg 4138 July 15, 2005 Texas Register
of licensed materials does not expire until the commission has taken fi-
nal action on the application for renewal.
§336.1015. Maintenance of Records and Reports.
(a) Each licensee shall maintain any records and submit any
reports required by the conditions of the license, by the rules in this
chapter, or by orders of the commission. Copies of any records or
reports required by the license, rules, or orders must be submitted to
the executive director or commission upon request. All records and
reports required by the license, rules, or orders must be complete and
accurate.
(b) Records that are required by the rules in this chapter or
by license conditions must be maintained for a period specified by the
appropriate rules or by license condition. If a retention period is not
otherwise specified, these records must be maintained and transferred
to the executive director as specified in subsection (e) of this section as a
condition of license termination unless the executive director otherwise
authorizes their disposition.
(c) Each record required by this chapter must be legible
throughout the specified retention period. The record must be the
original or a reproduced copy or a microform, provided that the copy
or microform is authenticated by authorized personnel and that the mi-
croform is capable of producing a clear copy throughout the required
retention period. The record may also be stored in electronic media
with the capability for producing legible, accurate, and complete
records during the required retention period. Records, such as letters,
drawings, and specifications, must include all pertinent information,
such as stamps, initials, and signatures. The licensee shall maintain
adequate safeguards against tampering with and the loss of records.
(d) If there is a conflict between the commission’s rules, li-
cense condition, or other written approval or authorization from the
executive director pertaining to the retention period for the same type
of record, the longest retention period specified takes precedence.
(e) Notwithstanding subsections (a) - (d) of this section, the
licensee shall record the location, the quantity of wastes, and the ra-
dioactivity content by radionuclide of waste disposed and shall transfer
these records upon license termination to the executive director and to
such other government agencies or officials as designated by the com-
mission.
(f) The licensee shall maintain copies of waste manifests of
shipments received at the disposal facility. Following receipt and
acceptance of a shipment of naturally occurring radioactive material
(NORM) waste, the licensee shall record the date that the shipment
was received at the disposal facility; the date of disposal of the
NORM waste; a traceable shipment manifest number; the containment
integrity of the NORM waste disposal containers as received; any dis-
crepancies between materials listed on the manifest and those received;
the volume of any pallets, bracing, or other shipping materials, or of
materials generated on site, that are contaminated and are disposed
of as contaminated or suspect materials; and any evidence of leaking
or damaged disposal containers or radiation or contamination levels
in excess of limits specified in rules of the United States Department
of Transportation or the Department of State Health Services. The
licensee shall briefly describe any repackaging operations of any
of the disposal containers included in the shipment, plus any other
information required by the commission as a license condition. The
licensee shall retain these records until the commission transfers or
terminates the license that authorizes the activities described in this
section.
(g) Each licensee authorized to dispose of NORM waste re-
ceived from other persons shall file a copy of its financial report or
a certified financial statement annually with the executive director in
order to update the information base for determining financial qualifi-
cations.
(h) Annual reports must be submitted.
(1) Each licensee authorized to dispose of NORM waste
received from other persons under this subchapter shall submit annual
reports to the executive director. Reports must be submitted by the end
of the first calendar quarter of each year for the preceding year.
(2) The annual reports must include:
(A) specification of the quantity of each radionuclide
released to unrestricted areas in liquid and in airborne effluents during
the preceding year;
(B) the results of the environmental monitoring pro-
gram;
(C) a summary of radioactivities and quantities of ra-
dionuclides disposed of;
(D) any instances in which observed site characteristics
were significantly different from those described in the application for
a license; and
(E) any other information that the executive director
may require.
(3) If the quantities of radioactive materials released during
the reporting period, monitoring results, or maintenance performed are
significantly different from those expected in the documents previously
reviewed as part of the licensing action, the annual report must cover
this specifically.
(i) An electronic recordkeeping system must be maintained.
In addition to the other requirements of this section, the licensee shall
store, or have stored, manifest and other information pertaining to re-
ceipt and disposal of NORM waste in an electronic recordkeeping sys-
tem that is available for review by commission inspectors.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Office of the Secretary of State on July 1, 2005.
TRD-200502710
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: July 21, 2005
Proposal publication date: January 28, 2005
For further information, please call: (512) 239-5017
♦ ♦ ♦
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Adopted Rule Reviews
Texas Department of Agriculture
Title 4, Part 1
The Texas Department of Agriculture (the department) adopts with-
out changes the rule review proposed for Title 4, Texas Administrative
Code, Part 1, Chapter 4, concerning Cooperative Marketing Associa-
tions, Chapter 5, concerning Fuel Quality, and Chapter 6, concerning
Seed Arbitration, pursuant to the Texas Government Code, §2001.039.
The proposed notice of intent to review for Chapters 4, 5 and 6 was
published in the May 20, 2005, issue of the Texas Register (30 TexReg
3039). No comments were received on the proposal.
Section 2001.039 requires state agencies to review each of their rules
every four years and consider the rules under review for readoption,
revision or repeal. The review must include an assessment of whether
the original justification for the rules continues to exist.
As part of the review process, the department proposed the amendment
of Title 4, Part 1, §4.2. The proposed amendment was also published
in the May 20, 2005, issue of the Texas Register (30 TexReg 2965). No
comments were received on the proposed amendment.
The assessment of Title 4, Part 1, Chapters 4, 5 and 6 by the department
at this time indicates that, with the addition of the adopted amendment
to Chapter 4, §4.2, the original justification for the rules continues to
exist and the department is readopting all remaining sections in Chap-




Texas Department of Agriculture
Filed: July 1, 2005
♦ ♦ ♦
The Texas Department of Agriculture (the department) adopts with-
out changes the rule review proposed for Title 4, Texas Administrative
Code, Part 1, Chapter 7, concerning Pesticides, pursuant to the Texas
Government Code, §2001.039. The proposed notice of intent to re-
view was published in the May 20, 2005, issue of the Texas Register
(30 TexReg 3039). No comments were received on the proposal.
Section 2001.039 requires state agencies to review each of their rules
every four years and consider the rules under review for readoption,
revision or repeal. The review must include an assessment of whether
the original justification for the rules continues to exist.
The assessment of Title 4, Part 1, Chapter 7, conducted by the depart-
ment at this time indicates that the original justification for the rules





Texas Department of Agriculture
Filed: July 1, 2005
♦ ♦ ♦
Texas Department of Licensing and Regulation
Title 16, Part 4
The Texas Department of Licensing and Regulation (Department) read-
opts the administrative rules of 16 Texas Administrative Code (TAC),
Chapter 68, Elimination of Architectural Barriers in accordance with
the Texas Government Code, §2001.039. The Notice of Intent to Re-
view was published in the March 18, 2005, issue of the Texas Register
(30 TexReg 1645).
In accordance with the requirements of Texas Government Code,
§2001.039, the Department reviewed the administrative rules of TAC
Chapter 68, Elimination of Architectural Barriers to determine if the
rules are obsolete, reflect current legal and policy considerations and
reflect current procedures of the Department.
The Department’s review has determined that the reasons for initially
adopting the rules continue to exist. The rules are still essential in im-
plementing the provisions of Texas Government Code, Chapter 469.
However, based on comments received and the Department’s review,
the Department proposes that amendments be made which may be
helpful in clarifying statutory and administrative rule requirements and
bring the rules more in line with current law and Department proce-
dures.
Recommended changes will be presented to the Architectural Barri-
ers Advisory Committee for their review and consideration. Proposed
changes will be published in the Proposed Rules Section of the Texas
Register and will be open for public comment prior to final adoption
or repeal by the Department in accordance with the requirements of
the Administrative Procedure Act, Texas Government Code, Chapter
2001.
The Notice of Intent to Review was distributed to persons internal and
external to the agency. The public comment period closed on April
18, 2005. The Department received public comments from seven in-
dividuals and/or organizations with specific comments and suggested
changes for consideration. The following is a summary of the public
comments.
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One commenter expressed generally that changes to the rules should
bring the state accessibility standards into line with the new federal
Americans with Disabilities Act Accessibility Guidelines (ADAAG).
While the Department recognizes the importance of being consistent
with federal standards, one should note that the ADAAG referenced
by the commenter has not yet been adopted by the federal government
through the rulemaking process. At this time the new ADAAG has
no legal effect. However, the Department will continue to monitor the
federal rulemaking process.
One commenter suggested updating the language of §68.20(e) related
to exempting certain buildings or facilities of religious organizations.
One commenter suggested that accessibility inspections should be bet-
ter coordinated with other permitting that occurs in the construction
process.
One commenter suggested rule changes to clarify the role of the design
professional and to revise certain time deadlines in the rules.
One commenter suggested rule changes and changes to the Texas Ac-
cessibility Standards (TAS) to address pedestrian elements at hazardous
vehicular areas that are on-site, i.e., not in a public right of way. The
commenter also suggested changes to provisions concerning detectable
warnings.
The Texas Department of Transportation suggested the following
changes: to define the term "completion of construction" in the context
of road construction; to define "public right of way" in a manner that
would include hike and bike trails; to define certain curb ramp terms;
to place a 60-day time limit on the Department making a determination
on variance applications; to clarify when inspections may be per-
formed in the context of a roadway; and to update public right-of-way
provisions, including those related to detectable warnings.
The Texas Registered Accessibility Specialist Association suggested
the following changes: to require the person performing an inspection
to possess the project file; to clarify the completion date of a project; to
remove the requirement that an owner’s designation of an agent be in
writing; to clarify the deadline for filing a project registration form; to
remove a requirement that the registered accessibility specialist verify
ownership of a building or facility; to remove language relating to con-
ditional approvals of construction documents; to require the building
or facility owner to give written notice of any changes or delays in the
completion date or cancellation of the project; to relocate and clarify a
provision requiring an owner to pay an inspection fee and give notice of
a point of contact; to remove the prohibition against a registered acces-
sibility specialist submitting or preparing a variance application for a
project in which he or she has provided review or inspection services; to
clarify the definition of "renovation, modification, or alteration" and to
clarify that a project with multiple phases is considered one project; to
amend the variance procedure expressly to allow a request to postpone
implementation of a standard; and to allow a registration confirmation
page to substitute for a project registration form.
These comments are under consideration for possible rule changes.
The Texas Accessibility Standards (TAS) itself is not part of this rule
review, but any comments related to TAS will be considered in the con-
text of any future revisions to TAS.
The rules are re-adopted in accordance with Texas Government Code,
§2001.039. This concludes the review of 16 TAC, Chapter 68.
TRD-200502720
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Filed: July 1, 2005
♦ ♦ ♦
The Texas Department of Licensing and Regulation (Department) read-
opts the administrative rules of 16 Texas Administrative Code (TAC),
Chapter 74, Elevators, Escalators, and Related Equipment in accor-
dance with the Texas Government Code, §2001.039. The Notice of
Intent to Review was published in the March 18, 2005, issue of the
Texas Register (30 TexReg 1646).
In accordance with the requirements of Texas Government Code,
§2001.039, the Department reviewed the administrative rules of
TAC Chapter 74, Elevators, Escalators, and Related Equipment to
determine if the rules were obsolete, reflected current legal and policy
considerations and reflected current procedures of the Department.
The Department’s review has determined that the reasons for initially
adopting the rules continue to exist. The rules are still essential in im-
plementing the provisions of Texas Health and Safety Code, Chapter
754. Based on the Department’s review, however, the Department pro-
poses that amendments be made which may be helpful in clarifying
statutory and administrative rule requirements and bring them more in
line with current law and Department procedures.
Recommended changes will be presented to the Elevator Advisory
Board for its review and consideration. Proposed changes will be
published in the Proposed Rules Section of the Texas Register and will
be open for public comment prior to final adoption or repeal by the
Department in accordance with the requirements of the Administrative
Procedure Act, Texas Government Code, Chapter 2001.
The Notice of Intent to Review was distributed to persons internal and
external to the agency. The public comment period closed on April 18,
2005. No public comments were received.
The rules are re-adopted in accordance with Texas Government Code,
§2001.039. This concludes the review of 16 TAC, Chapter 74.
TRD-200502721
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Filed: July 1, 2005
♦ ♦ ♦
The Texas Department of Licensing and Regulation (Department) read-
opts the administrative rules of 16 Texas Administrative Code (TAC),
Chapter 75, Air Conditioning and Refrigeration Contractor License
Law in accordance with the Texas Government Code, §2001.039. The
Notice of Intent to Review was published in the April 1, 2005, issue of
the Texas Register (30 TexReg 1959).
In accordance with the requirements of Texas Government Code,
§2001.039, the Department reviewed the administrative rules of TAC
Chapter 75, Air Conditioning and Refrigeration Contractor License
Law to determine if the rules were obsolete, reflected current legal
and policy considerations and reflected current procedures of the
Department.
The Department’s review has determined that the reasons for initially
adopting the rules continue to exist. The rules are still essential in im-
plementing the provisions of Texas Occupations Code, Chapter 1302.
Based on the Department’s review, however, the Department proposes
that amendments be made which may be helpful in clarifying statutory
and administrative rule requirements and bring them more in line with
current law and Department procedures.
30 TexReg 4142 July 15, 2005 Texas Register
Recommended changes will be presented to the Air Conditioning and
Refrigeration Contractors Advisory Board for its review and consider-
ation. Proposed changes will be published in the Proposed Rules Sec-
tion of the Texas Register and will be open for public comment prior
to final adoption or repeal by the Department in accordance with the
requirements of the Administrative Procedure Act, Texas Government
Code, Chapter 2001.
The Notice of Intent to Review was distributed to persons internal and
external to the agency. The public comment period closed on May
2, 2005. The Department received one public comment from an in-
dividual who, as an electrical licensee, was concerned the repeal of the
HVAC rules would have a negative effect on the regulation of electri-
cians.
The comment is under consideration for possible rule changes. The
rules are re-adopted in accordance with Texas Government Code,
§2001.039. This concludes the review of 16 TAC, Chapter 75.
TRD-200502722
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Filed: July 1, 2005
♦ ♦ ♦
RULE REVIEW July 15, 2005 30 TexReg 4143
TABLES AND GRAPHICS July 15, 2005 30 TexReg 4145
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Texas Building and Procurement Commission
Request for Proposals
The Texas Building and Procurement Commission (TBPC), on behalf
of the Office of the Attorney General, announces the issuance of Re-
quest for Proposals (RFP) #303-5-11203. TBPC seeks a five year
lease of approximately 3,866 square feet of office space in Dallas, Dal-
las County, Texas.
The deadline for questions is July 15, 2005 and the deadline for pro-
posals is July 22, 2005 at 3:00 P.M. The award date is August 15, 2005.
TBPC reserves the right to accept or reject any or all proposals submit-
ted. TBPC is under no legal or other obligation to execute a lease on
the basis of this notice or the distribution of a RFP. Neither this notice
nor the RFP commits TBPC to pay for any costs incurred prior to the
award of a grant.
Parties interested in submitting a proposal may obtain in-
formation by contacting TBPC Purchaser Kenneth Ming
at (512) 463-2743. A copy of the revised RFP may be





Texas Building and Procurement Commission
Filed: June 30, 2005
♦ ♦ ♦
Request for Proposals
The Texas Building and Procurement Commission (TBPC), on behalf
of the Texas Department of Transportation (TxDOT), announces the is-
suance of Request for Proposals (RFP) #303-5-10910-A. TBPC seeks
a 5 year lease of approximately 3,110 square feet of office space in the
San Antonio area, Bexar County, Texas.
The deadline for questions is July 20, 2005, and the deadline for pro-
posals is July 26, 2005 at 3:00 P.M. The award date is August 15, 2005.
TBPC reserves the right to accept or reject any or all proposals submit-
ted. TBPC is under no legal or other obligation to execute a lease on
the basis of this notice or the distribution of a RFP. Neither this notice
nor the RFP commits TBPC to pay for any costs incurred prior to the
award of a grant.
Parties interested in submitting a proposal may obtain in-
formation by contacting TBPC Purchaser Kenneth Ming
at (512) 463-2743. A copy of the revised RFP may be





Texas Building and Procurement Commission
Filed: July 1, 2005
♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program
On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. Requests for federal
consistency review were deemed administratively complete for the fol-
lowing project(s) during the period of June 24, 2005, through June 30,
2005. As required by federal law, the public is given an opportunity
to comment on the consistency of proposed activities in the coastal
zone undertaken or authorized by federal agencies. Pursuant to 31 TAC
§§506.25, 506.32, and 506.41, the public comment period for these ac-
tivities extends 30 days from the date published on the Coastal Coordi-
nation Council web site. The notice was published on the web site on
July 6, 2005. The public comment period for these projects will close
at 5:00 p.m. on August 5, 2005.
FEDERAL AGENCY ACTIONS:
Applicant: Gemelos Investments; Location: The project is located on
Copano Bay at 5441 FM 1781, in Rockport, Aransas County, Texas.
The project can be located on the U.S.G.S. quadrangle map entitled:
Rockport, Texas. Approximate UTM Coordinates in NAD 27 (me-
ters): Zone 14; Easting: 691790; Northing: 3111043. Project De-
scription: The applicant proposes to revamp and improve an existing
earthen T-head. Improvements include the repair/replacement of an ex-
isting bulkhead and stabilization of existing riprap. Improvements also
include the construction of boat slips, a 15- by 35-foot boat ramp, an
asphalt drive, and covered picnic areas. The purpose of the project is to
provide a single pier for seven or eight private homes. The pier would
be for private use only and will solely provide docking for homeown-
ers’ boats. The T-head improvement project would require the removal
of the western end of an existing 142-foot by 167-foot earthen T-head.
The integrity of the existing wooden bulkhead has been compromised
over the last several years and the land has washed away from behind
it. The applicant proposes to construct a new vinyl sheet-pile bulkhead
immediately in front of the existing north and south wooden bulkhead
and rebuild the west bulkhead 36.5 feet behind its existing location.
Once the new bulkhead is constructed, the applicant proposes to place
approximately 116 cubic yards of clean fill material below Mean High
Water (MHW) so that it covers approximately 3,130 square feet behind
the bulkhead to form a square-shaped land mass. The T-head improve-
ments include construction of two 4-foot by 55-foot walkways, and
one 4-foot by 75-foot wooden walkway. Each of the 4-foot by 55-foot
walkways would have four 2-foot by 30-foot finger piers with pilings
between them to form boat slips. The pier and walkway configuration
would accommodate a total of 20 vessels. The boat docking structures
would be constructed over unvegetated bay bottom consisting of sand
and shell where water depths transition from -2.0 to -5.0 feet MHW.
Other improvements include reworking and augmenting existing riprap
along the T-head driveway; however the footprint of the riprap area
would not change substantially. CCC Project No.: 05-0338-F1; Type
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of Application: U.S.A.C.E. permit application #23806 is being eval-
uated under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A.
§403) and §404 of the Clean Water Act (33 U.S.C.A. §1344).
Note: The consistency review for this project may be conducted by the
Texas Commission on Environmental Quality under §401 of the Clean
Water Act.
Applicant: Martin Midstream Partners; Location: The project is
located in the Neches River, central to Corps of Engineers Station
800+00, at #1 Gulf States Road, 41/2 miles southeast of Beaumont, in
Jefferson County, Texas. The project can be located on the U.S.G.S.
quadrangle map entitled: Beaumont East, Texas. Approximate
UTM Coordinates in NAD 27 (meters): Zone 15; Easting: 400600;
Northing: 3325700. Project Description: The applicant proposes to
amend Permit No. 16483(03) to add a bulk material handling system.
The system will be constructed directly between the existing dock
and the shoreline. The bulk material handling system will consist
of a crane, crane railway, and support structures. The applicant also
requests an extension of time on the previously approved 10-year
maintenance dredging. Permit 16483, issued on May 10, 1983,
authorized the dredging of an area approximately 1,500 feet long to a
depth of -34 feet mean low tide. It also authorized the use of Corps of
Engineers Dredge Placement Area (DPA) Number 25. Amendment
(01), issued on April 2, 1986, authorized an extension of time to
complete work and authorized the dredging of approximately 25,000
cubic yards of material from an area east of and adjacent to the
originally permitted dredge area. This amendment also authorized the
installation of two T-head docks, three dolphins, and three individual
pilings. Amendment (02), issued on March 22, 1995, extended the
time to complete the work and authorized maintenance dredging for a
period of 10 years. This amendment also authorized the construction
of a new dock, consisting of four breasting dolphins, four mooring
dolphins, connecting walls, and four protection dolphins; dredging to
a depth of -42 feet mean low tide; and the use of Corps of Engineers
DPA’s 23, 24, 25, 26, and 27A. CCC Project No.: 05-0348-F1; Type
of Application: U.S.A.C.E. permit application #16483(04) is being
evaluated under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. §403).
Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.
Further information on the applications listed above may be obtained
from Ms. Tammy Brooks, Program Specialist, Coastal Coordi-
nation Council, P.O. Box 12873, Austin, Texas 78711-2873, or
tammy.brooks@glo.state.tx.us. Comments should be sent to Ms.





Filed: July 5, 2005
♦ ♦ ♦
Comptroller of Public Accounts
Notice of Request for Proposals
Pursuant to Chapter 403, Texas Government Code, and Chapter
2254, Subchapter A, Texas Government Code; and Chapters 72-75,
Property Code, the Comptroller of Public Accounts (Comptroller)
announces the issuance of its Request for Proposals (RFP #172L)
from qualified, independent firms to provide professional out-of-state
unclaimed property auditing services to Comptroller. One or more
successful respondents will assist Comptroller in conducting audits
of out-state-unclaimed property holders and providing other related
services, as directed by Comptroller. Comptroller reserves the right
to award one or more contracts under this RFP. The successful
respondent(s), if any, will be expected to begin performance of the
contract(s), if any, awarded under this RFP on or about September 1,
2005.
Contact: Parties interested in submitting a proposal should contact
William Clay Harris, Assistant General Counsel, Contracts, Comptrol-
ler of Public Accounts, 111 E. 17th St., ROOM G-24, Austin, Texas,
78774 (Issuing Office), telephone number: (512) 305-8673, to obtain
a copy of the RFP. The Comptroller will mail copies of the RFP only
to those specifically requesting a copy. The RFP will be available for
pick-up at the above-referenced address on Friday, July 15, 2005, be-
tween 10:00 a.m. and 5 p.m., Central Zone Time (CZT), and during
normal business hours thereafter. Comptroller will also make the com-
plete RFP available electronically on the Texas Marketplace on or after
Friday, July 15, 2005, 10:00 a.m. (CZT).
All written inquiries, questions, and Non-mandatory Letters of Intent
to propose must be received in the Issuing Office prior to 2 p.m. (CZT)
on Friday, July 29, 2005. Prospective respondents are encouraged to
fax Letters of Intent and Questions to (512) 475-0973 to ensure timely
receipt. The responses to questions and other information pertaining to
this procurement will be posted on August 1, 2005, or as soon there-
after as practical, on the Texas Marketplace at: http://www.market-
place.state.tx.us. Questions and inquiries received after the deadline
will not be considered; respondents are solely responsible for verifying
timely receipt in the Issuing Office of Letters of Intent and Questions.
Closing Date: Proposals must be received in the Issuing Office at the
location specified above no later than 2 p.m. (CZT), on Friday, August
5, 2005. Proposals received in the Issuing Office after this time and date
will not be considered; respondents are solely responsible for verifying
timely receipt of Proposals in the Issuing Office.
Evaluation and Award Procedure: All proposals will be subject to eval-
uation by a committee based on the evaluation criteria and procedures
set forth in the RFP. Comptroller will make the final decision. Comp-
troller reserves the right to accept or reject any or all proposals sub-
mitted. Comptroller is under no legal or other obligation to execute
a contract on the basis of this notice or the distribution of any RFP.
Comptroller shall pay for no costs incurred by any entity in responding
to this notice or the RFP.
The anticipated schedule of events is as follows: Issuance of RFP -
July 15, 2005; Non-Mandatory Letters of Intent and Questions Due -
July 29, 2005, 2 p.m. CZT; Official Questions and Responses posted
- August 1, 2005 (or as soon thereafter as practical); Proposals Due -
August 5, 2005, 2 p.m. CZT; Contract Execution - September 1, 2005,
or as soon thereafter as practical; Commencement of Project Activities
- September 1, 2005.
TRD-200502744
Pamela Smith
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: July 6, 2005
♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings
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The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§303.003 and §303.009 of the Texas Finance Code.
The weekly ceiling as prescribed by §303.003 and
§303.009 for the period of 07/11/05 - 07/17/05 is 18% for
Consumer1/Agricultural/Commercial2/credit thru $250,000.
The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 07/11/05 - 07/17/05 is 18% for Commercial over $250,000.
1 Credit for personal, family or household use.




Office of Consumer Credit Commissioner
Filed: July 5, 2005
♦ ♦ ♦
Texas Commission on Environmental Quality
Notice of Amendments to the Air Quality Standard Permit for
Temporary Rock and Temporary Concrete Crushers
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) is issuing amendments to the air quality standard permit for tem-
porary rock crushers and temporary concrete crushers. The amend-
ments to the air quality standard permit became effective July 5, 2005.
The amendments implement changes associated with House Bill (HB)
1287, 78th Texas Legislature, 2003, which modified provisions of the
Texas Clean Air Act (TCAA) relating to distance limits for concrete
crushers (Texas Health and Safety Code (THSC), §382.065). The stan-
dard permit was amended to maintain consistency with the revised
TCAA language. These amendments also include several technical and
administrative improvements and corrections.
OVERVIEW OF AIR QUALITY STANDARD PERMIT AMEND-
MENTS
The commission is issuing amendments to the standard permit
for temporary rock and temporary concrete crushers under THSC,
§382.05195 and 30 TAC Chapter 116, Subchapter F, Standard
Permits. The amendments are needed to maintain consistency with
THSC, §382.065, as modified by HB 1287 passed in the 78th Texas
Legislature. The changes relating to HB 1287 modify the applicability
of distance limitations to concrete crushing facilities, and specify the
method for taking the distance measurement. These changes specify
that the commission shall prohibit operation of a concrete crushing
facility within 440 yards of a building in use as a school, residence, or
place of worship, at the time the application for a permit to operate the
facility is filed with the commission. The amendments also clarify that
the 440-yard distance limit would not apply to cases where a concrete
crushing facility originally met the 440-yard distance requirement,
but subsequent construction of residences, schools, or places of
worship occurred within a 440-yard radius. The revisions to THSC,
§382.065 also exempted certain concrete crushing facilities involved
in demolition projects from the 440-yard distance limitation, and the
amendments incorporate this exemption into the standard permit.
The commission is also issuing other technical and administrative
amendments to improve readability, flexibility, and enforceability of
this standard permit. Requirements concerning emission limits, con-
trol requirements, and recordkeeping have not changed substantially.
A new provision eliminates the availability of the standard permit to
owners or operators who apply for a permit for permanent or extended
operation. The standard permit was intended to authorize temporary
operations and the commission has determined, based in part on
concern from the general public, that use of this standard permit to
obtain initial authorization for permanent facilities is not appropriate.
PUBLIC NOTICE AND COMMENT PERIOD
In accordance with §116.605, the TCEQ published notice of the pro-
posed amended standard permit in the July 16, 2004, issue of the Texas
Register (29 TexReg 6977). The notice was also published in the news-
papers of the largest general circulation in Austin, Houston and Dallas
on July 16, 2004. The comment period closed on August 20, 2004.
PUBLIC MEETING
A public meeting on the proposed amendments was held on August 20,
2004, at 10:00 a.m., at the TCEQ, Building F, Room 2210, 12100 Park
35 Circle, Austin, Texas. No one elected to submit verbal or written
comments at the meeting.
ANALYSIS OF COMMENTS
Written comments were received from the Sierra Club Houston Re-
gional Group (SCHRG) and from Texas Industries, Inc. (TXI).
SCHRG commented that it opposed the proposed language in subsec-
tion (1)(B), which deletes the reference to associated sources. The
proposed language only refers to concrete crushing facilities. SCHRG
stated that associated sources can create heavy particulate emissions.
The commission acknowledges that associated sources are sources of
particulate emissions. However, the 440-yard distance limit and associ-
ated standard permit language are based on the requirements of THSC,
§382.065, as modified by HB 1287. The language in THSC, §382.065
only refers to concrete crushing facilities. The commission intends that
the language in the standard permit be as consistent as possible with the
corresponding requirements in THSC, §382.065. Associated sources
remain subject to the 200-foot distance limitation for Tier I crushers, or
the 300-foot distance limitation for Tier II crushers, and these distance
limitations are protective. The commission will maintain the proposed
language.
SCHRG commented that it opposed the proposed provision in subsec-
tion (1)(C)(i), which states that the 440-yard distance limitation does
not apply to cases where a concrete crushing facility originally met the
440-yard limit, but subsequent construction of residences, schools, or
places of worship took place within the 440-yard limit. SCHRG com-
mented that this may allow nuisances to exist.
This provision is necessary for consistency with THSC, §382.065, as
amended by HB 1287. The applicable 200-foot or 300-foot distance
limitation would still apply. Nuisance conditions would still be subject
to enforcement under 30 TAC §101.4. The commission will maintain
the proposed provision.
TXI commented that the requirement for screen sides and conveyors to
be covered should not be necessary for facilities handling saturated rock
or gravel. TXI also commented that a permanent spray bar should not
be required at the inlet of a crusher which is processing fully saturated
rock, gravel, or sand.
Although emissions from these facilities may be reduced when pro-
cessing saturated rock, gravel, or sand, the standard permit is intended
to cover a broad range of facility configurations and operating condi-
tions. In order to ensure continuous compliance with all TCEQ regu-
lations, ensure that the standard permit is practically enforceable, and
to protect public health and welfare, the commission will maintain the
requirement for enclosed conveyors and screens, and the requirement
for a spray bar.
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TXI commented that subsection (1)(D), renumbered as subsection
(1)(F), should clarify that plant entrances and exits are not subject to
the property line visible emission limitation.
The commission does not agree with this comment. In-plant roads, in-
cluding entrances and exits, are subject to the visible emission standard.
The commission declines to alter the proposed language.
TXI commented on subsection (1)(O), renumbered as subsection
(1)(Q). TXI commented that a site should be allowed to add a Tier II
temporary crusher to a site which has an existing crusher, if the site
meets the Tier II distance limitations and other Tier II requirements,
or if all of the other equipment is handling fully saturated rock.
The commission does not agree with this comment. The purpose of this
standard permit is to authorize a single crushing operation, and mod-
eling was based on that scenario. Further, the standard permit was in-
tended to authorize temporary crushing operations at construction sites,
subdivision developments, and road and highway projects, where mul-
tiple crushing operations do not occur simultaneously. The prohibition
against locating at a site with another crusher is needed to ensure com-
pliance with all TCEQ regulations and to ensure protection of public
health and welfare. The commission will maintain this requirement.
TXI commented that the proposed amendments to subsections (2)(F)
and (3)(E), which specify limits on the number of days a crusher could
be located at a site, would place an undue burden on industry. TXI
stated that the proposed amendments do not take into account factors
such as inclement weather, equipment failures, or personnel issues.
TXI stated that TCEQ could propose language which would provide
a waiver or time extension when adverse weather or other unusual cir-
cumstances occur.
The amendments to these subsections are intended to clarify the mean-
ing of the 45-day and 180-day time limits. These time limits have al-
ways been intended to mean the number of days the equipment is at a
site, rather than just the number of days the equipment is operated. Dur-
ing development of the original standard permit, the number of allowed
days was increased from 20 days to 45 days for Tier I units, and from
60 days to 180 days for Tier II units, partly in consideration of factors
such as adverse weather and mechanical difficulties. The commission
does not agree that an additional extension or waiver is necessary.
TXI recommended that a number of sections be revised to provide flex-
ibility for storage of non- operational crushing equipment. TXI rec-
ommended modifying the requirement to remove crushing equipment
from a site within 24 hours of ceasing operation, to instead require
that the crusher be placed in a non-operational configuration within 24
hours of ceasing operation.
Temporary rock crushers are often engineered to allow quick transport,
installation, and setup. This portability and simplicity of operation
makes it difficult to distinguish between passive storage of such equip-
ment, and construction or operation of the equipment. The requirement
to remove the crushing equipment is the most practical method to en-
sure compliance with the standard permit. The commission declines to
alter these requirements.
Copies of the standard permit for temporary rock and con-
crete crushers may be obtained from the TCEQ Web site
at http://www.tnrcc.state.tx.us/permitting/airperm/nsr_per-
mits/athrize.htm#stdpmt or by contacting the TCEQ, Office of




Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: July 5, 2005
♦ ♦ ♦
Notice of Public Hearing on Proposed Revisions to 30 TAC
Chapter 101 and the State Implementation Plan
The Texas Commission on Environmental Quality (commission) will
conduct public hearings to receive testimony concerning revisions to
30 TAC Chapter 101, General Air Quality Rules, and corresponding
revisions to the state implementation plan (SIP), under the require-
ments of Texas Health and Safety Code, §382.017; Texas Government
Code, Subchapter B, Chapter 2001; and 40 Code of Federal Regula-
tions, §51.102 of the United States Environmental Protection Agency
(EPA) regulations concerning SIPs.
The proposed amendments to §§101.1, 101.201, 101.211, 101.221
- 101.223 would revise and add definitions, and revise notification
and reporting requirements, and demonstration criteria for emissions
events, scheduled maintenance, startup, and shutdown activities. The
proposed rulemaking would also provide for an affirmative defense
for certain emissions from scheduled maintenance, startup, and
shutdown activities. It would also implement House Bill 2129, §1,
79th Legislature, 2005.
Public hearings for this proposed rulemaking have been scheduled for
the following dates: August 2, 2005, at 2:00 p.m., in Austin, TCEQ
complex, Building C, Room 131E, 12100 Park 35 Circle; August 3,
2005, at 10:00 a.m., in Arlington, North Central Texas Council of Gov-
ernments, Transportation Board Room, 3rd Floor, 616 Six Flags Drive;
August 4, 2005, at 7:00 p.m., in Houston, City of Houston Council
Chambers, 2nd Floor, 901 Bagby; August 5, 2005, at 1:00 p.m., in Cor-
pus Christi, Texas A&M-Corpus Christi Campus, Natural Resources
Center Building, Room 1003, 6300 Ocean Drive; and August 8, 2005,
at 10:00 a.m., in Midland, UT of the Permian Basin, Center for Energy
and Economic Diversification Building, 1400 North FM 1788.
Persons with disabilities who have special communication or other ac-
commodation needs who are planning to attend the hearing should con-
tact Patricia Durón, Office of Legal Services at (512) 239- 6087. Re-
quests should be made as far in advance as possible.
Comments may be submitted to Patricia Durón, MC 205, Office of Le-
gal Services, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087, or by fax to (512) 239- 4808. All
comments should reference Rule Project Number 2005-024-101-CE,
and must be received by 5:00 p.m., August 8, 2005. For further in-
formation, please contact Ramiro Garcia, Field Operations Division




Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: July 1, 2005
♦ ♦ ♦
Notice of Texas Nonpoint Source Management Program
Update
In accordance with Clean Water Act (CWA), §319(b), states are re-
quired to develop and update a report every five years that identifies
management measures that will be undertaken to reduce and prevent
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pollutant loadings from nonpoint source (NPS) pollution. This docu-
ment is known as the Texas NPS Management Program.
The following is a summary of the document: Chapters 1 and 2 summa-
rize how the commission implements the United States Environmental
Protection Agency’s nine key elements of a state NPS management
plan. These two chapters present the long- and short-term goals Texas
uses to restore and protect water quality, including the milestones by
which progress is assessed. Chapter 3 details the watershed approach
that Texas uses as its management strategy. Chapter 4 provides a de-
scription of the agencies and organizations that address water quality
issues within the state. Chapters 5 - 8 give in-depth descriptions of the
numerous programs and best management practices implemented by
the agencies and organizations that address NPS water quality assess-
ment, implementation, and education. The appendices provide supple-
mental information and references to further support the management
strategies described in preceding chapters.
The Texas NPS Management Program document is available for
viewing at the following Web site: http://www.tnrcc.state.tx.us/wa-
ter/quality/nps/stakeholder/nps_stakeholders.html. For questions
regarding this document, contact Laurie Curra at (512) 239-4627,
Monitoring Operations Division of the Office of Compliance and
Enforcement, Texas Commission on Environmental Quality.
TRD-200502735
Stephanie Bergeron Perdue
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: July 5, 2005
♦ ♦ ♦
Notice of Water Quality Applications
The following notices were issued during the period of June 21, 2005
through June 27, 2005.
The following require the applicants to publish notice in the newspaper.
The public comment period, requests for public meetings, or requests
for a contested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087,
WITHIN 30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION
OF THIS NOTICE.
BROWNSVILLE NAVIGATION DISTRICT which operates a marine
cargo handling facility at the Port of Brownsville, has applied for a re-
newal of Permit No. WQ0002597000, which authorizes the disposal of
ballast water and bilge water from ocean-going vessels or vessels being
dismantled in the port area, wastewater from storage tanks for crude pe-
troleum, kerosine and diesel fuel, clean up of petroleum spills on water,
and wastewater containing oily wastes from the sewage treatment plant
and/or vegetable oil handling activities at a daily average flow not to
exceed 100,000 gallons per day via evaporation. This permit will not
authorize a discharge of pollutants into water in the State. The facility
and evaporation ponds are located on the north side of State Highway
48 at points approximately 1.4 miles (Pit No. 2) and 4 miles (Pit No.
1) east of the intersection of Old State Highway 48 and Farm-to Mar-
ket Road 511, northeast of the City of Brownsville, Cameron County,
Texas.
BROWNSVILLE NAVIGATION DISTRICT has applied for a renewal
of TPDES Permit No. 10332-001, which authorizes the discharge
of treated domestic wastewater at a daily average flow not to exceed
98,000 gallons per day. The facility is located on the east side of
the Marathon-Le Tourneau Company Plant which is located on the
south side of State Highway 48, approximately 3.9 miles east of the
intersection of State Highway 48 with Farm-to-Market Road 511,
northeast of the City of Brownsville in Cameron County, Texas.
CITY OF BURNET has applied for a major amendment to TPDES Per-
mit No. 10793-002 to authorize an increase in the irrigation area to 548
acres and reauthorize land application of sewage sludge on 328 acres
of land owned by the city. The existing permit authorizes the discharge
of treated domestic wastewater at a daily average flow not to exceed
726,000 gallons per day. The facility is located approximately 1400
feet southeast of Southern Pacific Railroad Bridge crossing Hamilton
Creek in Burnet County, Texas. The existing effluent disposal site is lo-
cated adjacent to the wastewater treatment facility. The proposed efflu-
ent disposal sites will be located at the Delaware Springs Golf Course,
which is approximately two miles south of the City of Burnet off of
U.S. Highway 281 and next to the Burnet Municipal Airport; and at the
Burnet Municipal Airport and the Galloway/Hammond baseball fields,
which are located approximately one mile south of the City of Bur-
net off of U.S. Highway 281. The sludge disposal sites are located at
the Burnet Municipal Airport and on fields adjacent to the wastewater
treatment facility.
CITY OF CANADIAN has applied for a renewal of TPDES Permit No.
14259-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 240,000 gallons per day.
The facility is located northeast of the City of Canadian, approximately
0.5 miles east of U.S. Highway 60 and one mile north of Farm-to-Mar-
ket Road 2388 at the east end of the fairgrounds in Hemphill County,
Texas.
CROCKETT COUNTY WATER CONTROL AND IMPROVEMENT
DISTRICT NO. 1 has applied to for a renewal of TPDES Permit No.
10059-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 500,000 gallons per day. The
current permit also authorizes the disposal of treated domestic waste-
water via irrigation of 22-acres of native grassland located on the waste-
water treatment plant site. The facility is located approximately 3,000
feet west of the State Highway 163 and approximately 2.5 miles south
of the Interstate Highway 10 in Crockett County, Texas.
CROCKETT COUNTY WATER CONTROL AND IMPROVEMENT
DISTRICT NO. 1 has applied for a renewal of Permit No. 10059-002,
which authorizes the disposal of treated domestic wastewater at a daily
average flow not to exceed 10,500 gallons per day via surface irrigation
of 3.6 acres of non-public access grassland. This permit will not autho-
rize a discharge of pollutants into waters in the State. The facility and
disposal site are located 0.4 mile north of Interstate Highway 10 at a
point approximately 1.1 mile west of the intersection of Loop 466 and
State Highway 163 in the City of Ozona in Crockett County, Texas.
CROCKETT COUNTY WATER CONTROL AND IMPROVEMENT
DISTRICT NO. 1 has applied for a renewal of Permit No. 10059-003,
which authorizes the disposal of treated domestic wastewater at a daily
average flow not to exceed 9,000 gallons per day via evaporation. This
permit will not authorize a discharge of pollutants into waters in the
State. The facility and disposal site are located approximately 0.5 mile
north of Interstate Highway 10 at a point approximately 5 miles east
of the intersection of State Highway 163 and Interstate Highway 10 in
Crockett County, Texas.
DAIRY FARMERS OF AMERICA, INC. which operates Pokluda
Farms receives a semisolid mixture generated from the treatment of
wastewater associated with the production of processed cheese and
salsa products at the Schulenburg dairy plant, has applied for a renewal
of Permit No. WQ0004252000, which authorizes the disposal of a
semisolid mixture generated from vegetable and cheese processing by
application on 35 acres of bermuda grass and corn at an application
rate not to exceed 0.06 acre-feet per year per acre applied. This permit
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will not authorize a discharge of pollutants into water in the State. The
Schulenburg dairy plant is located at 801 James Avenue, in the City
of Schulenburg, Fayette County Texas. The 35-acre disposal site is
located approximately ten miles west of State Highway 90, three miles
south of Farm-to-Market Road 1295, 1.5 miles west of County Road
321, and one mile west of County Road 319 on the Pokluda Farm near
the City of Schulenburg, Fayette County, Texas.
CITY OF DONNA has applied for a renewal of TPDES Permit No.
10504-001, which authorizes the discharge of treated domestic waste-
water at an annual average flow not to exceed 2,700,000 gallons per
day. The facility is located immediately west of Farm-to-Market Road
493 and approximately 1.5 miles south of U.S. Highway 83 (Business
Route) in Hidalgo County, Texas.
E.I. DU PONT DE NEMOURS AND COMPANY, INC. which oper-
ates the Corpus Christi Plant, an industrial organic and inorganic chem-
icals manufacturing facility, has applied for a renewal of TPDES Permit
No. WQ0001651000, which authorizes the discharge of process waste-
water, treated domestic wastewater, utility water, groundwater, labo-
ratory wastewater, dismantling operation wastewater, equipment wash
water, and storm water at a daily average flow not to exceed 4,610,000
gallons per day via Outfall 001; and storm water runoff on an intermit-
tent and flow variable basis via Outfall 002. The draft permit autho-
rizes the discharge of process wastewater, domestic wastewater, util-
ity water, groundwater, laboratory wastewater, dismantling operation
wastewater, equipment wash water, and storm water at a volume not
to exceed a daily average flow of 4,610,000 gallons per day via Out-
fall 001; and hydrostatic test water, noncontact steam condensates, and
storm water runoff on an intermittent and flow variable basis via Out-
fall 002. The facility is located on the south side of State Highway 361,
approximately 1.25 miles east of the intersection of State Highway 361
and State Highway 35, southeast of the City of Gregory, San Patricio
County, Texas
THE CITY OF GEORGE WEST has applied for a renewal of TPDES
Permit No. 10455-001, which authorizes the discharge of treated do-
mestic wastewater at a daily average flow not to exceed 539,000 gallons
per day. The facility is located on the north side of Timon Creek 500
feet east-southeast of the intersection of U.S. Highway 59 (By-Pass)
and the Missouri Pacific Railroad, and approximately 3,000 feet north-
east of the intersection of U.S. Highway 59 (By-Pass) and U.S. High-
way 281 in Live Oak County, Texas.
HARLINGEN SHRIMP FARMS, LTD. which operates an aquaculture
shrimp and fish production facility, has applied to the Texas Commis-
sion on Environmental Quality (TCEQ) for a renewal of TPDES Permit
No. WQ0003946000, which authorizes the discharge of wastewater
from an aquaculture facility at an annual average flow not to exceed
8,000,000 gallons via Outfall 001. The facility is located adjacent to
Centerline Road, approximately two miles east of the intersection of
Centerline Road and Buena Vista Road and approximately eight miles
east of the community of Bayview, Cameron County, Texas.
INTERSTATE SOUTHWEST, LTD. which operates an iron and
steel forging facility, has applied for a renewal of TPDES Permit No.
WQ0004073000, which authorizes the discharge of once through
cooling water, boiler blowdown, wash down water, and storm water at
a daily average dry weather flow not to exceed 500,000 gallons per day
via Outfall 001. The facility is located adjacent to the west side of the
Texas and New Orleans Railroad, with an entrance roadway off State
Loop 508, approximately four miles north-west of the intersection of
State Highway 6 and Farm-to-Market Road 1227, and approximately
three miles south of the City of Navasota, Grimes County, Texas.
KELLOGG BROWN & ROOT, INC. which operates the Greens Bayou
Fabrication Yard, a facility which fabricates jackets and decks for off-
shore petroleum exploration and production structures, has applied for
a renewal of TPDES Permit No. WQ0003792000, which authorizes
the discharge of wash water and domestic wastewater at a daily aver-
age flow not to exceed 30,000 gallons per day via Outfall 001. The
facility is located at 14035 Industrial Road, approximately 2.4 miles
southeast of the intersection of Federal Road and Interstate Highway
10, in unincorporated Harris County, Texas.
CITY OF LA FERIA has applied for a renewal of TPDES Permit No.
10697-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 500,000 gallons per day.
The facility is located approximately 1.7 miles south of the intersection
of Farm-to-Market Road 506 with U.S. Highway 83, then west along
Dodd Land approximately 1,000 feet in Cameron County, Texas.
NORTHWEST HARRIS COUNTY MUNICIPAL UTILITY DIS-
TRICT NO. 10 has applied for a renewal of TPDES Permit No.
14130-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 48,000 gallons per
day. The facility is located at 24500 U.S. Highway 290, southeast of
the Town of Cypress, north of the U.S. Highway 290 Cypress Creek
bridge and on the east side of Dry Creek in Harris County, Texas.
ST. DOMINIC FISHERIES which operates an aquaculture facility
for the commercial grow-out of Hybrid Striped Bass (HSB) and other
species for a food source, has applied for a renewal of TPDES Permit
No. WQ0004063000, which authorizes the discharge of aquaculture
wastewater at an annual average flow not to exceed 200,000 gallons
per day via Outfall 001. The facility is located three miles south of the
intersection of State Highway 35 and State Highway 3280, one-mile
west of Farm-to-Market Road 3280, and ten miles southwest of the
City of Palacios, Calhoun County, Texas.
ST. PAUL WATER SUPPLY CORPORATION has applied for a re-
newal of TPDES Permit No. 14119-001, which authorizes the dis-
charge of treated domestic wastewater at a daily average flow not to
exceed 50,000 gallons per day. The facility is located on the north-
west corner of the intersection of Second Street and County Road 26B,
approximately 2,000 feet west of State Highway 181 in San Patricio
County, Texas.
SAN MIGUEL ELECTRIC COOPERATIVE, INC. which operates a
lignite mine, has applied for a major amendment to TPDES Permit No.
WQ0002043000 to authorize the discharge of mine depressurization
water via Outfalls 001 and 002; the use of mine depressurization water
for dust suppression; and the addition of Outfalls 003, 004, 005, 006,
and 007 discharging storm water on an intermittent and flow variable
basis. The current permit authorizes the discharge of mine pit water
and storm water runoff from ponds in the "active mining area" on an
intermittent and flow variable basis via Outfalls 001 and 002; mine
pit water and storm water runoff from ponds in the "post mining area"
on an intermittent and flow variable basis via Outfalls 101 and 102;
and the disposal of treated domestic wastewater, truck wash water, and
storm water at a daily average flow not to exceed 62,000 gallons per day
via evaporation. The facility is located on Farm-to-Market Road 3387,
six miles east of State Highway 16 and south of the City of Christine,
Atascosa and McMullen Counties, Texas.
SHELL OIL COMPANY AND DEER PARK REFINING LIMITED
PARTNERSHIP, which operates a petroleum refinery, has applied for a
major amendment to TPDES Permit No. WQ0000403000 to authorize
the reduction of monitoring frequencies for pollutants at Outfall 007;
and to remove effluent monitoring requirements for copper at Outfalls
001, 002, 004, and 009. The current permit authorizes the discharge
of utility wastewaters and storm water at a daily average dry weather
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flow not to exceed 2,300,000 gallons per day via Outfall 001; fire water
and storm water on an intermittent and flow variable basis via Outfalls
002, 003, 004, 006, 008, 009; and treated process, sanitary, ballast,
and utility wastewaters, and storm water at a daily average flow not
to exceed 9.25 MGD via Outfall 007. The facility is located at 5900
State Highway 225, south of the Houston Ship Channel, west of Patrick
Bayou, and north of State Highway 225 at Center Street in the City of
Deer Park, Harris County, Texas.
STAN TRANS PARTNERS, L.P. which operates a bulk liquid
storage terminal, has applied for a renewal of TPDES Permit No.
WQ0002109000, which authorizes the discharge of storm water
runoff on an intermittent and flow variable basis via Outfall 001; and
process wastewater, boiler blowdown, storm water runoff, and treated
domestic wastewater at a daily average flow not to exceed 42,000
gallons per day via Outfall 002. The facility is located at 201 Main
Dock Road, adjacent to the Texas City Ship Channel Turning Basin in
the City of Texas City, Galveston County, Texas.
SUGARTREE, INC. has applied to the Texas Commission on Environ-
mental Quality (TCEQ) for a minor amendment to the Texas Pollutant
Discharge Elimination System (TPDES) permit to authorize additional
interim phases at a daily average flow not to exceed 38,000 gallons
per day and 80,000 gallons per day. The existing permit authorize the
discharge of treated domestic wastewater at a daily average flow not
to exceed 120,000 gallons per day. The facility is located approxi-
mately 1,700 feet south-southwest of the Brazos River bridge crossing
on Farm-to-Market Road 1189 in Parker County, Texas.
TEXAS A&M UNIVERSITY SYSTEM which operates a marine
shrimp culture (mariculture) research facility, has applied for a major
amendment to TPDES Permit No. WQ0004165000 to authorize an
increase in the discharge of process wastewater from a daily average
flow not to exceed 10,000 gallons per day to a daily average flow not
to exceed 30,000 gallons per day via Outfalls 001 and 002, due to
research requirements. The current permit authorizes the discharge
of process wastewater at a daily average flow not to exceed 10,000
gallons per day via Outfall 001; and process wastewater at a daily
average flow not to exceed 10,000 gallons per day via Outfall 002.
The facility is located on the south side of the Corpus Christi Ship
Channel, approximately 1,385 feet west of the ferry landing, and
approximately 250 feet east of the municipal pier, on Port Street, in
the City of Port Aransas, Nueces County, Texas.
TOWN OF VAN HORN has applied for a renewal of TPDES Permit
No. 14241-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 405,000 gallons per
day. The current permit also authorizes the disposal of treated domes-
tic wastewater via irrigation of 45 acres of a golf course. The facility
is located approximately 1 mile southeast of the intersection of U. S.
Highway 10 and U.S. Highway 90 in Culberson County, Texas.
WILLIAM SANDERS EDWARDS which operates Edwards Ranch,
an aquaculture shrimp production facility, has applied for a renewal of
TPDES Permit No. WQ0004166000, which authorizes the discharge
of wastewater from an aquaculture facility at a daily average flow not
to exceed 3,000,000 gallons per day via Outfall 001. The facility is
located adjacent to the Stanolind Reservoir, on the west side of State





Texas Commission on Environmental Quality
Filed: July 5, 2005
♦ ♦ ♦
Proposal for Decision
The State Office of Administrative Hearings issued a Proposal for De-
cision and Order to the Texas Commission on Environmental Qual-
ity on June 29, 2005, in the matter of the Executive Director of the
Texas Commission on Environmental Quality, Petitioner v. Khalid
M. Tareen aka Muhammad Khalid Tareen dba Mr. MC’s Grocery &
Market; SOAH Docket No.582-04-4285; TCEQ Docket No. 2003-
0673-PST-E. The commission will consider the Administrative Law
Judge’s Proposal for Decision and Order regarding the enforcement
action against v. Khalid M. Tareen aka Muhammad Khalid Tareen dba
Mr. MC’s Grocery & Market on a date and time to be determined by
the Office of the Chief Clerk in Room 201S of Building E, 12100 N.
Interstate 35, Austin, Texas. This posting is Notice of Opportunity to
Comment on the Proposal for Decision and Order. The comment pe-
riod will end 30 days from date of this publication. Written public com-
ments should be submitted to the Office of the Chief Clerk, MC-105,
TCEQ, P.O. Box 13087, Austin, Texas 78711-3087. If you have any
questions or need assistance, please contact Paul Munguia, Office of




Texas Commission on Environmental Quality
Filed: July 5, 2005
♦ ♦ ♦
Texas Health and Human Services Commission
Notice of Hearing on Proposed Provider Payment Rates
Hearing. The Texas Health and Human Services Commission (HHSC)
will conduct a public hearing to receive public comment on proposed
payment rates for the Community Based Alternatives, Community Liv-
ing Assistance and Support Services, Consolidated Waiver, Day Activ-
ity and Health Services, Deaf-Blind With Multiple Disabilities Waiver,
Medically Dependent Children, and Primary Home Care programs op-
erated by the Department of Aging and Disability Services. These pay-
ment rates are proposed to be effective September 1, 2005. The hear-
ing will be held in compliance with Title 1 of the Texas Administrative
Code (TAC) §355.105(g), which requires public hearings on proposed
payment rates. The public hearing will be held on August 1, 2005, at
9:30 a.m. in the Lone Star Conference Room 1047 of the Braker Cen-
ter Building H, at 11209 Metric Boulevard, Austin, Texas 78758-4021.
Written comments regarding payment rates may be submitted in lieu
of testimony until 5:00 p.m. the day of the hearing. Written comments
may be sent by U.S. mail to the attention of Maria Ebenhoeh, HHSC
Rate Analysis, MC H-400, P.O. Box 85200, Austin, Texas 78708-5200.
Express mail can be sent, or written comments can be hand delivered, to
Ms. Ebenhoeh, HHSC Rate Analysis, MC H-400, Braker Center Build-
ing H, 11209 Metric Boulevard, Austin, Texas 78758-4021. Alterna-
tively, written comments may be sent via facsimile to Ms. Ebenhoeh at
(512) 491-1998. Interested parties may request to have mailed to them
or may pick up a briefing package concerning the proposed payment
rates by contacting Ms. Ebenhoeh by telephone at (512) 491-1352.
Persons with disabilities who wish to attend the hearing and require
auxiliary aids or services should contact Ms. Ebenhoeh by mail at
HHSC Rate Analysis, MC H-400, P.O. Box 85200, Austin, Texas
78708-5200 or by telephone at (512) 491-1358, by August 25, 2005,
so that appropriate arrangements can be made.
Methodology and justification. The proposed rates were determined
in accordance with the rate setting methodology codified as 1 Texas
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Texas Health and Human Services Commission
Filed: July 5, 2005
♦ ♦ ♦
Public Notice Statement
The Texas Health and Human Services Commission announces its in-
tent to submit Transmittal Number 05-002, Amendment Number 699,
to the Texas State Plan for Medical Assistance, under Title XIX of the
Social Security Act.
The purpose of this amendment is to replace references to a particular
time-study instrument (the Time and Financial Information report or
TAFI) and replace them with more general time-study language. This
will ensure that the State has flexibility in use of other time-studies,
tools and data sources that continue to follow generally acceptable ac-
counting principles in the determination of necessary and reasonable
costs. Clarification is also provided regarding the consideration of the
need for rebasing the rate during the rate approval process.
The anticipated effective date of the proposed amendment is April 1,
2005. The proposed amendment is expected to have no fiscal impact.
To obtain copies of the proposed amendment, interested parties may
contact Lesa Ledbetter by mail at Medicaid/CHIP, Texas Health and
Human Services Commission, P.O. Box 85200, Austin, Texas 78708-
5200; by telephone at (512) 491-1199; by facsimile at (512) 491-1953;
or by e-mail at lesa.ledbetter@hhsc.state.tx.us. Copies of the proposal
will also be made available for public review at the local offices of the




Texas Health and Human Services Commission
Filed: July 1, 2005
♦ ♦ ♦
Department of State Health Services
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Healthsouth Diagnostic
Center
Notice is hereby given that the Department of State Health Services
(department) issued a notice of violation and proposal to assess an ad-
ministrative penalty to Healthsouth Diagnostic Center of Hurst (regis-
trant--M00643-000) of Hurst. A total penalty of $12,000 is proposed
to be assessed the registrant for alleged violations of 25 Texas Admin-
istrative Code, Chapter 289.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,




Department of State Health Services
Filed: July 1, 2005
♦ ♦ ♦
Notice of Preliminary Report for Assessment of Administrative
Penalties and Notice of Violation on Hemmo A. Bosscher,
M.D., P.A.
Notice is hereby given that the Department of State Health Services
(department) issued a notice of violation and proposal to assess an ad-
ministrative penalty to Hemmo A. Bosscher, M.D., P.A. (unregistered)
of Lubbock. A total penalty of $16,000 is proposed to be assessed the
doctor for alleged violations of 25 Texas Administrative Code, Chapter
289.
A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Department of State Health Services, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,




Department of State Health Services
Filed: July 1, 2005
♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Notice of Public Hearing
Multifamily Housing Revenue Bonds (Providence Place II Apart-
ments) Series 2005
Notice is hereby given of a public hearing to be held by the Texas
Department of Housing and Community Affairs (the "Issuer") at Fred
Moore High School, 815 Cross Timbers, Denton, Texas 76205, at 6:00
p.m. on August 2, 2005 with respect to an issue of tax-exempt mul-
tifamily residential rental development revenue bonds in an aggregate
principal amount not to exceed $15,000,000 and taxable bonds, if nec-
essary, in an amount to be determined, to be issued in one or more series
(the "Bonds"), by the Issuer. The proceeds of the Bonds will be loaned
to Quail Creek South, LP, a limited partnership, or a related person or
affiliate thereof (the "Borrower") to finance a portion of the costs of ac-
quiring, constructing, equipping and rehabilitating a multifamily hous-
ing development (the "Development") described as follows: 252-unit
multifamily residential rental development to be located at approxi-
mately the southwest corner of Hudsonwood Drive and Stockbridge
Road which is approximately 200 yards from the 3700 block of Quail
Creek Road, Denton County, Texas. Upon the issuance of the Bonds,
the Development will be owned by the Borrower.
All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Development and the issuance
of the Bonds. Questions or requests for additional information may
be directed to Robbye Meyer at the Texas Department of Housing and
Community Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-2213;
and/or robbye.meyer@tdhca.state.tx.us.
Persons who intend to appear at the hearing and express their views are
invited to contact Robbye Meyer in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Robbye Meyer prior to the date scheduled for the
hearing. Individuals who require a language interpreter for the hearing
should contact Robbye Meyer at least three days prior to the hearing
date. Personas que hablan español y requieren un intérprete, favor de
llamar a Jorge Reyes al siguiente número (512) 475-4577 por lo menos
tres días antes de la junta para hacer los preparativos apropiados.
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Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at (800) 735-2989 at least two days before




Texas Department of Housing and Community Affairs
Filed: June 30, 2005
♦ ♦ ♦
Notice of Public Hearing
Multifamily Housing Revenue Bonds (Canal Place Apartments)
Series 2005
Notice is hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the "Issuer") at Houston
Central Library, 500 McKinney, Houston, Harris County, Texas 77002,
at 6:00 p.m. on August 1, 2005 with respect to an issue of tax-exempt
multifamily residential rental development revenue bonds in an aggre-
gate principal amount not to exceed $15,000,000 and taxable bonds,
if necessary, in an amount to be determined, to be issued in one or
more series (the "Bonds"), by the Issuer. The proceeds of the Bonds
will be loaned to Wayside Luxury Housing Partners LP, a limited part-
nership, or a related person or affiliate thereof (the "Borrower") to fi-
nance a portion of the costs of acquiring, constructing, and equipping
a multifamily housing development (the "Development") described as
follows: 200-unit multifamily residential rental development to be lo-
cated at approximately 2104 Canal Street, Harris County, Texas. Upon
the issuance of the Bonds, the Development will be owned by the Bor-
rower.
All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Development and the issuance
of the Bonds. Questions or requests for additional information may
be directed to Robbye Meyer at the Texas Department of Housing and
Community Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-2213;
and/or robbye.meyer@tdhca.state.tx.us.
Persons who intend to appear at the hearing and express their views are
invited to contact Robbye Meyer in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Robbye Meyer prior to the date scheduled for the
hearing. Individuals who require a language interpreter for the hearing
should contact Robbye Meyer at least three days prior to the hearing
date. Personas que hablan español y requieren un intérprete, favor de
llamar a Jorge Reyes al siguiente número (512) 475-4577 por lo menos
tres días antes de la junta para hacer los preparativos apropiados.
Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at (800) 735-2989 at least two days before




Texas Department of Housing and Community Affairs
Filed: July 6, 2005
♦ ♦ ♦
Texas Department of Insurance
Company Licensing
Application for incorporation to the State of Texas by CATLIN IN-
SURANCE COMPANY, INC., a domestic fire and/or casualty com-
pany. The home office is in Houston, Texas.
Application for incorporation to the State of Texas by DORAL DEN-
TAL USA INSURANCE COMPANY INC., a domestic life, accident
and/or health company. The home office is in Austin, Texas.
Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.
TRD-200502743
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: July 6, 2005
♦ ♦ ♦
Manufactured Housing Division
Notice of Administrative Hearing
Wednesday, July 27, 2005, 1:00 p.m.
State Office of Administrative Hearings, William P. Clements Building,
300 West 15th Street, 4th Floor, Austin, Texas
AGENDA
Administrative Hearing before an administrative law judge of
the State Office of Administrative Hearings in the matter of the
complaints of the Manufactured Housing Division of the Texas
Department of Housing and Community Affairs vs. Abel Narizo DBA
Abel’s Wholesale Homes, to hear alleged violations of §§1201.255,
1201.303(b), 1201.357(a), 1201.358, 1201.354, and 1201.356 of the
Act and §§80.54(a), 80.131(b), and 80.132(3) of the Administrative
Rules by not properly installing two manufactured homes, by not
complying with the initial reports and warranty orders of the Director
and by not providing the Department with copies of completed
work orders, in a timely manner. SOAH 332-05-7474. Department
MHD2004001253-U and MHD2005000698-I.






Filed: June 29, 2005
♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application to Relinquish a Service Provider
Certificate of Operating Authority
On June 27, 2005, KMC Telecom III, LLC filed an application with
the Public Utility Commission of Texas (commission) to relinquish its
service provider certificate of operating authority (SPCOA) granted in
SPCOA Certificate Number 60039C. Applicant intends to relinquish
its certificate.
The Application: Application of KMC Telecom III, LLC to Relinquish
its Service Provider Certificate of Operating Authority, Docket Number
31289.
Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
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Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than July 20, 2005. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should




Public Utility Commission of Texas
Filed: June 29, 2005
♦ ♦ ♦
Notice of Intent to File LRIC Study Pursuant to P.U.C.
Substantive Rule §26.214
Notice is given to the public of the filing on June 27, 2005, with the
Public Utility Commission of Texas (commission), a notice of intent
to file a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.214. The Applicant will file the LRIC study on
or about July 7, 2005.
Docket Title and Number: Kerrville Telephone Company’s Applica-
tion for Approval of LRIC Study for Remote Call Forwarding Pursuant
to P.U.C. Substantive Rule §26.214, Docket Number 31288.
Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 31288. Written
comments or recommendations should be filed no later than forty-five
(45) days after the date of a sufficient study and should be filed at
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477. Hearing and speech-impaired individuals with text
telephones (TTY) may contact the commission at (512) 936-7136 or





Public Utility Commission of Texas
Filed: June 29, 2005
♦ ♦ ♦
Notice of Petition for Expanded Local Calling Service
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of a petition on May 24, 2005, for expanded local
calling service (ELCS), pursuant to Chapter 55, Subchapter C of the
Public Utility Regulatory Act (PURA). A summary of the application
follows.
Project Title and Number: Petition for Expanded Local Calling Service
from the Reagan Exchange, Project Number 31130.
The petitioners in the Reagan Exchange request ELCS to the exchanges
of Bremond, Chilton, Kosse, Lott and Riesel. The Reagan Exchange is
located within the Waco Local Access and Transport Area.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than July 28, 2005. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2789. All com-




Public Utility Commission of Texas
Filed: July 6, 2005
♦ ♦ ♦
Request for Proposals for the Provision of Call Center and
Fulfillment Services for the Texas Electric Choice Campaign
The Public Utility Commission of Texas (commission or PUCT) is is-
suing a Request for Proposals (RFP) for the provision of call center and
fulfillment services for the Texas Electric Choice Campaign. This RFP
is being undertaken pursuant to the commission’s statutory responsi-
bility as provided for in the Public Utility Regulatory Act (PURA)
§39.902(a) and (c).
To be considered, the proposals must arrive at the PUCT on or before
3:00 p.m., C.D.T., Friday, July 29, 2005. The vendor will be designated
by the commission on or before August 15, 2005 and must be prepared
to commence service on September 1, 2005.
Entities that meet the definition of a historically underutilized busi-
ness (HUB), as defined in Chapter 2161, Texas Government Code,
§2161.001, are encouraged to submit a proposal.
Project Description. This RFP contains two basic services for which
a vendor is needed: (1) services necessary to set up and operate a call
center to handle inbound inquiries about electric choice in Texas, in-
cluding, but not limited to, all equipment, labor, programming costs,
and customer service representative training, and (2) services necessary
to set up and provide fulfillment of educational materials in response
to customer inquiries received via telephone, mail, and the Internet.
The commission will provide the vendor with the use of its toll-free
1-866-797-4839 telephone number and the Texas Electric Choice ma-
terials to be distributed to Texas customers upon request.
Selection Criteria. A proposal will be selected based on the ability of
the proposer to provide the best value to the state. In addition to the
proposer’s ability to carry out all of the requirements contained in this
RFP and demonstrated competence and qualifications of the proposer,
the reasonableness of the proposed fee will be considered.
Requesting the Proposal. A complete copy of the RFP may be ob-
tained by written request to Ben Delamater, Purchaser, Public Util-
ity Commission of Texas, William B. Travis Building, 1701 North
Congress Avenue, Austin, TX 78701, or by fax (512) 936-7058, or
by e-mail ben.delamater@puc.state.tx.us. You may also download the
RFP from the PUC website www.puc.state.tx.us, under Hot Topics, and
from the Electronic Business Daily website sponsored by the Texas De-
partment of Economic Development at http://esbd.tbpc.state.tx.us.
Deadline for Receipt of Proposals. Proposals must be received no
later than 3:00 p.m. on Friday, July 29, 2005, in the Public Utility
Commission of Texas Central Records. Proposals received in Central
Records after 3:00 p.m. on Friday, July 29, 2005, will not be consid-
ered. Proposals may be received in Central Records between 9:00 a.m.
and 5:00 p.m., Monday through Friday, except on holidays. In deter-
mining the time and date of receipt, the commission will rely solely on
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Texas Office of State-Federal Relations
Notice of Request for Proposals
Pursuant to Chapter 2254, Subchapter B, and Chapter 751,
Texas Government Code, the Office of State-Federal Relations
(OSFR) announces the issuance of a Request for Proposals (RFP
#333-0607-1000) from qualified, independent firms to provide con-
sulting services to OSFR. The successful respondent will assist OSFR
in state-federal liaison activities in Washington, D.C. OSFR reserves
the right, in its sole discretion, to award one or more contracts for
consulting services under this RFP. The successful respondent(s) will
be expected to begin performance of the contract or contracts, if any,
on or about September 1, 2005.
Contact: Parties interested in submitting a proposal should contact
David Pagan, Associate Director, 122 C Street NW, Suite 200, Wash-
ington, D.C., 20001, telephone number: (202) 638-3927, to obtain a
copy of the RFP. OSFR will mail copies of the RFP only to those specif-
ically requesting a copy. The RFP was made available for pick-up at the
above-referenced address on Friday, July 1st, 2005, between 3 p.m. and
6 p.m., Eastern Zone Time (EZT), and during normal business hours
thereafter. OSFR also made the complete RFP available electronically
on the Texas Marketplace at: http://esbd.tbpc.state.tx.us after 3 p.m.
(EZT) on Friday, July 1st, 2005.
Questions: All questions regarding the RFP must be sent via facsimile
to Mr. Pagan at: (202) 628-1943, not later than 2:00 p.m. (EZT),
on Monday, July 18, 2005. Official responses to questions received
by the foregoing deadline will be posted electronically on the Texas
Marketplace no later than 2:00 p.m. (EZT) on July 20, 2005, or as
soon thereafter as practical.
Closing Date: Proposals must be received in at the address specified
above no later than 2 p.m. (EZT), on Monday, July 25, 2005. Proposals
received after this time and date will not be considered. Respondents
shall be solely responsible for confirming the timely receipt of propos-
als.
Evaluation and Award Procedure: All proposals will be subject to eval-
uation based on the evaluation criteria and procedures set forth in the
RFP. The consulting services sought by OSFR under the RFP relate to
services previously provided by a consultant. OSFR intends to award
the contract for the consulting services to a consultant that previously
provided the services, unless a better offer is received. OSFR will make
the final decision regarding the award of a contract or contracts. OSFR
reserves the right to award one or more contracts under this RFP.
OSFR reserves the right to accept or reject any or all proposals submit-
ted. OSFR is under no legal or other obligation to execute any contracts
on the basis of this notice or the distribution of any RFP. OSFR shall
not pay for any costs incurred by any entity in responding to this Notice
or the RFP.
The anticipated schedule of events is as follows: Issuance of RFP -
Friday, July 1, 2005, 3 p.m. EZT; Questions Posted - July 20, 2005, or
as soon thereafter as practical; Proposals Due - July 25, 2005, 2 p.m.
EZT; Contract Execution - August 31, 2005, or as soon thereafter as
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Texas A&M University, Board of Regents
Consultant Contract Award
In compliance with the provisions of Chapter 2254, Subchapter B of the
Texas Government Code, Texas A&M University furnishes this notice
of consultant contract award. The consultant will provide services for
reviewing and evaluation services in the process to select software and
implementation vendors for Texas A&M University. A notice for re-
quest for proposals was filed in the January 14, 2005, issue of the Texas
Register (30 TexReg 156).
The contract was awarded to Gartner Group Inc., 12600 Gateway Blvd,
Ft Myers, Florida 33913. The total dollar value of the contract will not
exceed $163,900.00. The beginning date of the contract is July 1, 2005
with an ending date expected in January 2006.
Selection criteria included competence, experience, knowledge, quali-
fications and reasonableness of price. Proposals were received before
2:00 p.m. on February 24, 2005.
The President of Texas A&M University has affirmed the necessity of
these consulting services for assistance in the vendor selection process
and contract negotiations process for the EIS project.
Further information may be obtained by contacting:
Mary Sue Goldwater, CTPM, C.P.M.
Associate Director of Purchasing Services
Texas A&M University
P.O. Box 30013




Executive Secretary to the Board
Texas A&M University, Board of Regents
Filed: July 1, 2005
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University of North Texas Health Science Center
Request for Information (RFI)
The University of North Texas System (UNT System) requests infor-
mation from law firms interested in representing its component institu-
tion the University of North Texas Health Science Center at Fort Worth
(UNTHSC) in legal issues related to its Federal correctional health care
contracting. This RFI is issued to establish (for the time frame begin-
ning June 15, 2005 to August 31, 2007) a referral list from which the
UNT System, by and through its Office of Vice Chancellor and General
Counsel, will select appropriate counsel for representation on specific
legal issues related to its Federal correctional health care contracting as
the need arises.
Description: The UNT System comprises one health institution and
two academic institutions located in three cities in Texas. UNTHSC
has a correctional medicine department and provides comprehensive
health care services to local Federal correctional institutions. Subject
to approval by the Office of the Attorney General (OAG) for the State
of Texas, UNTHSC will engage outside counsel to provide advice and
representation with respect to Federal procurement laws and statutes
and other legal issues related to Federal correctional health care con-
tracting. The UNT System invites responses to this RFI from qualified
firms for the provision of such legal services under the direction and
supervision of UNT System’s Office of Vice Chancellor and General
Counsel.
IN ADDITION July 15, 2005 30 TexReg 4157
Responses; Qualifications: Responses to this RFI should include at
least the following information: (1) a description of the firm’s or at-
torney’s qualifications for performing the legal services requested, in-
cluding the firm’s prior experience in legal issues related to Federal
contracting, specifically Federal correctional health care contracting,
and appropriate information regarding efforts made by the firm to en-
courage and develop the participation of minorities and women in the
provision both of the firm’s legal services generally and Federal con-
tracting matters in particular; (2) the names, experience, and Federal
correctional health care contracting expertise of the attorneys who may
be assigned to work on such matters; (3) the submission of fee infor-
mation (either in the form of hourly rates for each attorney who may be
assigned to perform services in relation to UNTHSC’s Federal correc-
tional health care contracting matters, flat fees, or other fee arrange-
ments directly related to the achievement of specific goals and cost
controls) and billable expenses; (4) disclosures of conflicts of inter-
est (identifying each and every matter in which the firm has, within the
past calendar year, represented any entity or individual with an inter-
est adverse to the UNT System, UNTHSC, or to the State of Texas, or
any of its boards, agencies, commissions, universities, or elected or ap-
pointed officials); and (5) confirmation of willingness to comply with
policies, directives and guidelines of the UNT System, UNTHSC and
the OAG for the State of Texas.
The law firm(s) or attorney(s) will be selected based on demonstrated
knowledge and experience, quality of staff assigned to perform ser-
vices under the contract, compatibility with the goals and objectives of
UNTHSC, and reasonableness of proposed fees. The successful firm(s)
or attorney(s) will be required to sign the Texas OAG’s Outside Coun-
sel Agreement, and execution of a contract with UNTHSC is subject to
approval by the Texas OAG. UNTHSC reserves the right to accept or
reject any or all responses submitted. UNTHSC is not responsible for
and will not reimburse any costs incurred in developing and submitting
a response.
Format and Person to Contact: Two copies of the response are re-
quested. The response should be typed, preferably double spaced, on
8 1/2 x 11 inch paper with all pages sequentially numbered, and ei-
ther stapled or bound together. They should be sent by mail, facsimile,
or electronic mail, or delivered in person, marked "Response to Re-
quest for Information," and addressed to William S. LeMaistre, JD,
MPH, Senior Associate General Counsel, Office of the Vice Chancel-
lor and General Counsel, UNT System, c/o UNTHSC Legal Affairs,
3500 Camp Bowie Blvd., Fort Worth, TX 76107-2699; or email wle-
maist@hsc.unt.edu; or fax to (817) 735-0433.
Deadline for Submission of Response: All responses must be received
by UNTHSC Legal Affairs at the address set forth above no later than
August 5, 2005. Questions regarding this request may be directed to
Mr. LeMaistre at (817) 735-2527.
TRD-200502728
William S. LeMaistre, JD, MPH
Senior Associate General Counsel
University of North Texas Health Science Center
Filed: July 1, 2005
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How to Use the Texas Register
Information Available: The 14 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:
Governor - Appointments, executive orders, and
proclamations.
Attorney General - summaries of requests for opinions,
opinions, and open records decisions.
Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for
opinions and opinions.
Emergency Rules- sections adopted by state agencies on
an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.
Adopted Rules - sections adopted following public
comment period.
Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.
Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.
Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
In Addition - miscellaneous information required to be
published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules
review.
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 29 (2004) is cited
as follows: 29 TexReg 2402.
In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “29
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 29
TexReg 3.”
How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.
Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back
cover or call the Texas Register at (800) 226-7199.
Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.
The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).













31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation
How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:
1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).
How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 16, April 9,
July 9, and October 8, 2004). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.
TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
Please use this form to order a subscription to the Texas Register, to order a back issue, or to indicate a
change of address. Please specify the exact dates and quantities of the back issues required. You may use
your VISA or Mastercard. All purchases made by credit card will be subject to an additional 2.1% service
charge. Return this form to the Texas Register, P.O. Box 13824, Austin, Texas 78711-3824. For more
information, please call (800) 226-7199.
□ Change of Address
(Please fill out information below)
□ Paper Subscription
□ One Year $240 □ First Class Mail $300
□ Back Issue ($10 per copy)
_______ Quantity
Volume ________, Issue #_______.
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 (Number for change of address only)
Payment Enclosed via □ Check □ Money Order
Mastercard/VISA Number ____________________________________________
Expiration Date _____/_____ Signature ________________________________
Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.
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